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STATEMENT OF BASIS OF JURISDICTION

Amici Curiae adopt Appellees’ Statement of Basis of Jurisdiction.
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STATEMENT OF QUESTIONS PRESENTED

L UNDER MICHIGAN LAW, DO OWNERS OF PROPERTY ABUTTING THE GREAT
LAKES OWN TO THE WATER’S EDGE AT WHATEVER STAGE FREE OF THE

PUBLIC TRUST?

Trial Court's Answer

Court of Appeals” Answer
Plaintiff/Appellant's Answer
Defendant/Appellee's Answer
Amici’s Answer

: No
: No
: No
: Yes
: Yes

I1. DOES THE GREAT LAKES SUBMERGED LANDS ACT MODIFY THE RULE OF
OWNERSHIP TO THE WATER’S EDGE?

Trial Court's Answer:

Court of Appeals’ Answer
Plaintif/ Appellant's Answer:
Defendant/Appellee's Answer:
Amici’s Answer

: Yes

: Did not answer
: Yes

: No

: No

III. ~ WILL REAFFIRMING HILT HAVE THE ADVERSE EFFECTS WHICH PLAINTIFF

.. -AND AMICI ASSERT?

Trial Court's Answer:

Court of Appeals” Answer
Plaintif/ Appellant's Answer:
Defendant/Appellee's Answer:
Amici’s Answer

: Did not answer
: Did not answer
: Yes

: No

: No
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STATEMENT OF FACTS

Amici Curiae adopt Appellees’ Counter Statement of Facts.
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INTEREST OF AMICI CURIAE

Formed in August of 2001, Save Our Shoreline (“SOS”) is a Michigan nonprofit
membership corporation committed to the preservation of riparian rights, which in Michigan
includes the right of ownership of Great Lakes riparian lands to the water’s edge, wherever that
may be at any given time. Since its formation in 2001, the grass-roots group has rapidly grown to
over 2,000 households. SOS -mén.lbers have a direct and substantial interest in this Court’s
decision regarding the extent and nature of their ownership of Great Lakes riparian lands. In
addition to its amicus effort in this litigation, the group recently pursued and obtained passage in
this state of 2003 PA 14, which relates to a riparian’s right to maintain their waterfront property,
including the control of vegetation on Michigan’s beaches. The group has also participated by
way of amicus brief in Borden Ranch Partnership v US Army Corps of Engineers, 536 US 903;
122'S Ct 2355 (mem); 153 L Ed 2d 178 (2002), regarding the reach of federal statutes over Great
Lakes beaches as well as other matters. The organization is responding to what it perceives as an
organized effort, which includes units of state and federal government, and others, to increase
public control of the lakeshores, to the prejudice of private owners and the principle of private
préperty. The theories proffered by Plaintiff and her amici in this case have beén specifically
used and developed as part of that effort.

Incorporated as a Michigan non-profit corporation in 1986, the Great Lakes Coalition,
Inc. represents thousands of Great Lakes private property owners. Also known as the
International Great Lakes Coalition, it works directly with the International Joint Commission,
Boards of Control, and federal and state entities on issues of concern to lakefront owners. It also
provides to such entities technical and scientific research, and participates in various studies

regarding the Great Lakes. It was incorporated in 1986 as a Michigan non-profit corporation.
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This brief is the product of substantial legal research commissioned by the amici herein
and ongoing continuously back to 2001, and benefits from the input of dozens of attorneys from

throughout the Great Lakes region who have provided substantial input and research materials.

~ ARGUMENT

L UNDER MICHIGAN LAW, OWNERS OF PROPERTY ABUTTING THE

GREAT LAKES OWN TO THE WATER’S EDGE AT WHATEVER

STAGE, FREE OF THE PUBLIC TRUST.

A. Introduction.

The issue before the Court has been considered by “an authoritative source that has been
relied upon by property law practitioners in Michigan for nearly 50 years.” OAG No 7147
(January 9, 2004). That source—the Land Title Standards Committee of the Real Property Law

Section of the State Bar of Michigan—has adopted the following standard:

The waterfront boundary line of property abuttmg the Great Lakes is . . . the
naturally occurring water’s edge.

Land Title Standards, 5™ Ed, Standard 24.6.
The Committee correctly cites Hilt v Weber, 252 Mich 198; 233 NW 159; 71 ALR 1238
(1930) as its primary authority. Amicus submits that the Attorney General was correct; that the

land title standard is indeed authoritative on this issue; and that Hilt v Weber does indeed resolve

the issue before this Court.

! In a caveat, the Land Title Standard considers, but rejects, the proposition that the “ordinary
high water mark™ represents the boundary. The Land Title Standards Commiftee includes “only
those principles of land title law which are clearly supported by the law of the state . . . as to
which there are relevant statutes or cases which are reasonably definitive in their effect or
holding. Points of law that are subject to some dispute, or as to which there are conflicting
opinions, are not included . . . Jd., preface. Contrast this land title standard with the assertion of
Amicus Tip of the Mitt that “the water’s edge claims advanced by Defendants-Appellees and
Amicus Curiae SOS and Chamber . . . represents [sic] a radical change in Michigan’s property
rules pertaining to the Great Lakes Shoreline.” Brief of Tip of the Mitt, pp 19-20.

2
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B. The Seminal Case of Hilt v Weber Governs this Case.

The issue before this Court is governed by this Court’s landmark decision of Hilt v
Weber, supra, in which this Court clearly and unambiguously held that shoreline property
owners on the Great Lakes own to the water’s edge, at whatever stage. The decision also
specifically dispelled the notion that the public trust extended landward beyond the water’s edge.
Since its issuance in 1‘930,2 the decision has stood unscarred, being neither overturned nor
criticized by any Michigan case. To the contrary, its principle of ownership to the water’s edge
at whatever stage was reaffirmed in numerous cases, most recently by this Court in Peferman v
DNR, 446 Mich 177; 521 NW2d 499 (1994), a case which specifically held that the riparian
owner, and not the public, owned the beach between the water’s edge and the so-called “ordinary

high water mark.” Under the authority of these cases, the argument that the public has any fee

? The law in Hilt was well established long before Plaintiff purchased her property, and began
traversing the beaches at issue.

* The concept of “ordinary high water mark” is often referred to, but seldom defined, in case law, and is
further clouded by many varied judicial, statutory, and administrative definitions and references. For
example, early decisions relate the mark in terms of tidal changes in water level {(which occur twice
daily), exclusive of other types of change. See, eg, People v Warner, 116 Mich 228; 74 NW 705
(1898). Others refer to other periodic changes uninfluenced by tide. See Doemel v Jantz, 180 Wis 225;
193 NW 393 (1923). On the Great Lakes, the water cycle from high to low water and back can be
thirty to forty years or more. (See Appendix 1). This difference becomes significant when trying to
extrapolate a rule for tidal waters, and apply it to non-tidal waters, as Plaintiff does in her brief. For
example, while tidal waters are “incapable of cultivation or improvement,” Great Lakes shorelands,
portions of which may be dry for upwards of 40 years, have regularly been built upon. Shively v
Bowlby, 152 US 1, 57 (1894); see, eg, Kavanaugh v Baird, 241 Mich 240; 217 NW 2 (1928), rev'd 253
Mich 631; 235 NW2d 871 (1931) (cottage built on relicted land). Even in the Great Lakes, the
meaning differs. While court decisions refer to a mark on the shore, or the absence of vegetation, at
least two administrative agencies have adopted fixed elevations. For example, MCL 324.32501 et seq.
sets a level of 579.8 feet above sea level; the MDEQ asserts the level is 580.5 feef; the U.S. Army
Corps of Engineers asserts the mark is at 581.5 feet; some court decisions, discussed later in this brief,
suggest that due to lack of tides, low and high water marks may be the same. Complicating the concept
of ordinary high water mark are manmade influences such as dredging, water diversion, and gravel
mining, which have lowered lake levels. Steinberg, “God’s Terminus: Boundaries, Nature, and
Property on the Michigan Shore,” pp 74-75; see also “Region’s Disappearing Resource,” Detroit Free
Press (January 25, 2005) (Appendix 2). Thus, the term means different things to different people.

3
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ownership interest in property between the water’s edge and the so-called “ordinary high water
mark” must fail.

The decision of Hilt v Weber, supra, is widely cited by state and national authorities for
its determination of the boundary for the intersection between the Great Lakes and riparian land.
In Hilt, a land contract purchaser of shoreline property, in defending against foreclosure, asserted
that the seller misrepresented the property line as a boundary near the water. He argued that the
meander line,4 being 277 feet from the water, was the boundary under the authority of
Kavanaugh v Rabior, 222 Mich 68; 192 NW 623 (1923) and Kavanaugh v Baird, 241 Mich 240;
217 NW2d 2 (1928); rev'd 253 Mich 631; 235 NW 871 (1931) (hereinafter .thé “Kavanaugh
cases”). The Hilt Court expressly overruled the Kavanaugh cases, and held that because the
boundary line extended to the water’s edge, no damage occurred from misrepresenting the
boundary line as being 100 feet from the water.

A study of the Hilt decision and its history reveals its intellectual and historical
significance. According to Professor Theodore Steinberg, a presidential scholar at the University
of Michigan, “[bJefore the Kavanaugh case, property owners along Michigan’s shores believed
that they owned to the water’s edge,” which “seemed to be a sensible boundary.” Steinberg,
“God’s Terminus: Boundaries, Nature, and Property on the Michigan Shore,” The American
Journal of Legal History, Vol. MII, p 72 (1993) (See Appendix 3). The Kavanaugh cases
changed that historical and legal understanding, and “converted to public property Michigan’s

hundreds and hundreds of miles™ of shore. Id. at 77.

* A meander line, according to Hill, is simply an approximation of a shoreline boundary for the purpose
of computing the amount of acreage sold by the government, and was never intended to be a boundary
in fact. Hilt at 204-206.

4
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According to Steinberg—whose article offers a rich and detailed account of the Hilt
decision and the facts and circumstances that led to the decision—the judicial appropriation
effected by the Kavanaugh cases caused a flurry of new activity. Shoreline renters began to
withhold rent. Surveyors began marking the new property lines. Shoreline owners organized.
Real estate brokers complained, and a bill before the Legislature to clarify the water’s edge as
the boundary was passed, but vetoed by the governor. In some areas of the state, hundreds of
feet of property between the water’s edge and upland property was declared public land. 7d. at
77-78, 82. In light of this legal turmoil, this Court promptly accepted the Hilt case for review
and set forth its réason for doing so:

Because of the conflict of authority, and also because the executive and legislative

branches of the state government have felt the need of more precise statement of

the legal situation as a basis of legislation, we finally determined upon a frank re-

examination of the Kavanaugh cases . . .

Hilr at 202, The Court noted that in addition to the briefs of thé parties, it had the benefit of
those of “the attorney general and others representing public and private interests as amicus
curiae.” Id. Hence, the Hilf decision is not some ordinary decision on the topic; it was a
momentous decision intended to clarify a serious legal problem to a young, developing state. A
studied reading of the exhaustive decision evidences the fact that the Court intendéd the dectsion
to be the final word on the issue, not only by the decision’s legal standing, but by the strength of
its reasoning. In its analysis, the Hilt Court carefully and methodically addressed all of the
arguments that might be brought to bear on the issue, including an historical analysis of relevant
federal and state decisions and consideration of the public trust doctrine. With virtually every

page of the Hilt decision carefully crafted, and in light of the historical background, there can be

no doubt that this Court knew of the import of its decision; that it applied the appropriate amount
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of resources in finding and determining the law; and that it intended to bring final resolution to
the issue of shoreline ownership in Michigan.
(1) Factual Background of the Hilt Decision.

The allegations of fraud in Hilt arose from a visit to the property on December 1, 1925
(See Record, Hilt v Weber, p 88-91, attached hereto as Appendix 4). At that time, the seller’s
agent represented that a stake “driven in the shore 100 feet from the water” represented the
boundary. Hilt at 201. The water at this point in time was extraordinarily low. A review of data
from the U.S. Army Corps of Engineers demonstrates that from 1918 through 2002, Lake
Michigan water levels have fluctuated by over six feet, with record highs and lows appearing on
a 25 to 40 year cycle, and with near record low water levels on December 1, 1925 (See Appendix
1). Indeed, it appears from the chart that only about four to six months from the chart’s 84-year
coverage saw equal or lower water levels. In other words, since 1918 the water has been higher
than at the time of the Hilr dispute about 99.5% of the time.

In Hilt, the “disputed strip” of land at issue involved the land (or shore) between the stake.
and the meander line 277 feet from the water. Thus, the “disputed strip” involved land starting
100 feet from the water, and extending 177 feet upland. The Court revealed that at least a
portion of this 177-foot strip of land was “made dry land partly by accession and partly by
reliction.” Id. at 201, As explained }n Section I(D) below, the term “reliction,” as it was used by
the Court, specifically includes the cyclical fall of water levels in the Great Lakes.> Thus, the
issue in Hilt specifically involved the nature of the ownership of land which was made dry by the

cyclical recession of water on the Great Lakes. As a result, the Hilt conclusions about ownership

> Plaintiff’s assertion at p 2 of her Brief that the land at issue was “permanently relicted and accreted
upland above the high water mark” is unsupported and belies the Hils record. See Hilt record, pp 90-
91: (“beach extends back from the water’s edge...over 100 feet...[which] was formerly lake.”) (See
Appendix 2).
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of relicted land were not dictum, as asserted by Tip of the Mitt,® but were essential to the case.
Further, because no rule of law would distinguish between ownership of the relicted land at issue
in Hilt, and the relicted land represented by the first 100 feet from the water’s edge in that case,
the rule announced by Hilt necessarily applies to such land.”

(2) Federal and State Decisions; Ownership to Water’s Edge.

On commencing its analysis, the Hilt Court first noted that even in the earlier, contrary
case of Kavanaugh v Baird, supra, the Court had acknowledged that “the decision was against
the weight of authority, supported by the fact that the contrary authority is substantially-
unanimous, in state and federal courts, in this country and England.” Hilt at 203.% As for federal
law, the Court cited St Paul & P R Co v Schurmeier, 74 US (7 Wall) 271, 286; 19 L Ed 74
(1868) (“the water-course, and not the meander-line, as actually run on the land, is the true
boundary”) and Hardin v Jordan, 140 US 371, 380; 11 S Ct 808, 811; 35 L Ed 428 (1890) (“the
waters themselves constitute the real boundary”). After citing additional cases from other Great
Lakes states, the Court concluded that under federal law, “the purchaser from the government of
public land on the Great Lakes took title to the water’s edge (emphasis added).” Hilr at 206.

While not cited by the Hilt Court, its conclusion was consistent with a decision of the

U.S. Supreme Court only five years earlier in Massachusetts v New York, 271 US 65; 46 S Ct

8 Brief of Tip of the Mitt, pp 7-8.

7 Indeed, the Hilt Court seemed to find that by referring to the stake 100 feet from the shore, Plaintiff
did indeed misrepresent the boundary, but since Defendant actually owned to the water’s edge, he
suffered no harm: “Under this ruling, Defendants suffered no damage from misrepresentation of the
boundary line.” Id. at 227,

¥ The Kavanaugh v Baird decision provided at p 252:

These holdings may be out of line with the holdings in other jurisdictions. They may be out of
line with the writings of textwriters and the decisions of other courts. We may concede them to
be against the overwhelming weight of authority, but we should not overrule them . . .
(emphasis added).
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357,70 L Ed 838 (1926), which distinguished between tidal and non-tidal waters in determining
the boundary along the shore of Lake Ontario. The Supreme Court held that “there are no public
rights in the shores of non-tidal waters,” rejecting the rule for tidal waters that carried “to
highwater mark.” Id. at 92, 93. See also Vermont v New Hampshire, 289 US 593; 53 S Ct 709;
77 L Ed 1392 (1933) (“there are no public rights in the shores of nontidal waters . . . fbut] a
different rule has been applied in the case of grants bounded by tidal waters, which carry only to
high water mark. Shively v Bowlby, 152 US 1, 57; 14 S Ct 548; 38 I, Ed 331 (18947).°
(3) Michigan Property Rights Are Defined by Michigan Law.

The Hilt Court next held that once waterfront property v;avas acquired by a private person,

state law, and not federal law, controlled'? the extent of that person’s rights:

The state law became paramount on the title after it vested in a private
person,

1d., citing Hardin v Jordan, supra. This proposition was espoused by the Court in Kavanaugh v
Baird, supra, at 254, and by the Brief of the Attorney General acting as Amicus Curiae in the
Hilt case.:

It is a settled rule of law that each state determines for itself the question
of the rights of the riparian owner.

® Amicus Tip of the Mitt criticizes Hilt by arguing that the state took title to the ordinary high water
mark, citing Shively v Bowlby, supra. This criticism is misplaced. Shively involved tidal waters.
Further, the brief makes no mention of Massachusetts v New York, supra, or Vermont v New
Hampshire, supra, the latter of which specifically distinguishes Shively in holding that there were no
public rights in the shores of non-tidal waters. See Tip of the Mitt Brief at p 8. The brief does not cite a
case involving the Great Lakes. Amicus Tip of the Mitt also suggests that the federal Submerged
Lands Act, 43 USC §1301 e seq., established state title to the ordinary high water mark. See Tip of the
Mitt Brief, p 12. Amicus misconstrues the act, which “creates no new rights for the states,” and “is not
a grant of title to land, but only a quitclaim of federal proprietary rights in the beds of navigable
waterways.” Bonnelli Cattle Co v Arizona, 414 US 313; 94 S Ct 517; 38 L. Ed 2d 526 (1973); see also
43 USC §1311.

% plaintiff apparently concedes this point. See Plaintiff’s Brief, p 14.
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(See Appendix 5, p 1). This remains the law today. See Oregon v Corvallis Sand & Gravel Co,
429 US 363, 372; 97 S Ct 582; 50 L Ed 2d 550 (1977) (“that land had long been in private
ownership and, hence, under the great weight of precedent from this Court, subject to the general
body of state property law™).!!

(4) Under Michigan Law Prior to Hilt, Shoreline Owners Owned to the
Water’s Edge.

After examining and exposing the underpinnings of previous cases on the subject, the
Hilt Court concluded that prior to the Kavanaugh decisions, “this Court, in common with public
opinion and in harmony with the weight of authority, assumed, without question, that the upland
proprietor owns to the water’s edge . . . (emphasis added).” Id. at 212. A detailed review of those
cases supports that assertion.

That the water’s edge was the boundary between public and riparian ownership was first
suggested early in this state’s jurisprudence in La Plaisance Bay Harbor Co v Council of City of
Monroe, Walk Ch 155 (1843):

So, with regard to our Great Lakes, or such parts of them as lie within the

limits of the state; the proprietor of the adjacent shore has no property
whatever in the land covered by the water of the lake (emphasis added).

" Plaintiff and Amicus Tip of the Mitt assert that under the authority of linois Central RR Co v
Hlinois, 146 US 387; 13 S Ct 110; 36 L. Ed 1018 (1892) and Shively v Bowiby, supra, the U.S. Supreme
Court “extended the public trust doctrine to the shores of the Great Lakes,” and that the state is
powerless to define the landward extent of the public trust doctrine short of the ordinary high water
mark. Plaintiff’s Brief, pp 10, 13; Tip of the Mitt Brief, p 22. Neither proposition has merit. It is true
that the Minois Central Court, without identifying whether it was applying Illinois law, federal
common law, or some other principle, did apply the public trust doctrine to the Great Lakes. Yet there
is no mention of the extent of its application to any water mark other than a reference to land under
water. /d. at 452 (“state holds the title to the lands under the navigable waters” and “control over the
waters above them, whenever the lands are subjected to use (emphasis added).” The case involved
only lands submerged by water in fact. The Court’s subsequent decisions in Massachusetts v New
York, supra, and Vermont v New Hampshire, supra, clarify that the public’s rights on the Great Lakes
end at the water’s edge. Even if the public trust along Great Lakes shores extended beyond the water’s
edge at the time of the federal grant, the Court has held that “it has long been established that the
individual states have the authority to define the limits of the lands held in public trust and to recognize
private rights in such lands as they see fit.” Phillips Petroleum Co v Mississippi, 484 US 469, 476; 108
S Ct791; 98 L Ed 877 (1988). '
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Id., cited in People v Silberwood, 110 Mich 103, 106; 67 NW 1087 (1896). Thus, only five
years after admission to the Union, this Court recognized in plain language that while title to

land covered by water is in the state, the “adjacent shore” is not. The term “shore” is typically

defined as “[t]he space bounded by the high and low water marks.” Black’s Law Dictionary
(West 1979). Thus, this Court in La Plaisance identified the border Bet;;één state and private
land: the low water mark, or higher on the shore to the point where the land is no longer
“covered by water,” -

Forty years followed the La Plaisance decision with relative silence on the issue of
riparian ownership. But the next 46 years, commencing in 1884, saw a flurry of decisions from
this Court that culminated in the Hilr decision in 1930. The Hilt decision has been followed
without question in Donahue v Russell, 264 Mich 217; 249 NW 830 (1933) (“the riparian owner
owns the land beyond the meander line to the edge of the waters™); Staub v Tripp, 253 Mich 633;
235 NW 844 (1931) (“title extended beyond the meander line to the water’s edge”); Klais v
Danowski, 373 Mich 262; 129 NW 414 (1964) (riparian’s title extends to the water’s edge during
periods of low water). More recently, the Hilt holding was renewed in 1994 by Peterman v
DNR, 446 Mich 177; 521 NW2d 499 (1994) (riparian owns beach below ordinary high water
mark),

Without reference to La Plaisance, supra, this Court in Lincoln v Davis, 53 Mich 375; 19
NW 103 (1884) could not find complete agreement on the extent of riparian ownership, despite
agreement in the result. The case involved the lessee of an island and his removal of the
plaintiff’s fishing nets from the water in front of the island. The majority opinion affirmed a
Judgment of damages for trespass in favor of plaintiff. That was based on the existence of a

statute governing navigable water which precluded “private erections” in such water. The Court
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held that while the state may act, a private person could not act to remove another person’s
stakes unless they were nuisances. Since these nets were not nuisances, the riparian owner
wrongfully removed the nets, and plaintiff was entitled to recover for defendant’s wrongful act
of removing plaintiff’s property. Id. at 391.

While the majority held that plaintiff’s riparian rights did not extend to the right to
remove the fishing net and stakes in the case, it was not prepared to further limit riparian _ri_ghts:

I am not prepared to hold, however, that lands under water are not appurtenant to
the upland so far as they can be used at all (emphasis added).

1d. at 392. Thus, the majority was unwilling to accept concurring Justice Champlin’s claim that
the riparian’s title did not extend lakeward of the low water mark. But on one point the Court
was unanimous: on the Great Lakes, there is no distinction between low and high water mark:

I think there is no doubt of the right of the owner of lands on the borders of the
lakes to make such use of the covered lands adjacent as will not injuriously affect
navigation; and that there is no proprietary division known on these waters as
high or low water mark. I agree that it depends on the law of the state how far
rights may be exercised consistently with public easement of navigation in the
submerged lands (emphasis added).

Id. at 389-390. By this language, Justice Campbell was expressing his agreement on this issue
with that of concurring Justice Champlin. Champlin analogized the Great Lakes to the seas,

which:

would seem to call for the application of the same principles as to boundaries
which were applied to lands bordering on those seas, with this difference: as
there is no periodical ebb and flow of tide in these waters the limit should be at
low instead of at high water mark.'?

Id. at 385. Contrary to the majority opinion, the concurring justice had “no hesitation in saying”
that the boundaries of the government’s grant to the island in question is “limited by low water

mark.” Id. at 384-385, Thus, a reader of this decision in 1884 would fairly conclude that

12 This view was accepted by the U.S. Supreme Court. See Vermont v New Hampshire, supra.
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according to the unanimous opinion of the state’s highest court, the public’s title would in no
case extend upland beyond the low water mark.

Four years later, Justice Champlin wrote the majority opinion in Sterling v Jackson, 69
Mich 488; 37 NW 845 (1888), a decision involving the public right to navigate and hunt in water
over privately owned soil traced to a swamp land patent. The Court held that under such a
patent, the patent holder owned the patented soil beneath the waters of the Great Lakes. As a
result, although the Defendant, as a member of the public, was entitled to use of the water
because of the paramount right of navigation,? that right was not without limits:

So long as that license continued, he could navigate the water with his vessel, and

do all things incident to such navigation. He could seek the shelter of the bay in a

storm, and cast his anchor therein; but he had no right to construct a “hide,” nor to

anchor his decoys for the purpose of attracting ducks within reach of his shotgun.

Such acts are not incident to navigation, and in doing them, Defendant was not

exercising the implied license to navigate the waters of the bay, but they were an

abuse of such license (emphasis added).
Id. at 497. This Court affirmed a judgment of trespass. The two dissenting justices would not
have granted such a limitation on the public’s rights. Yet both seemed to assume the riparian’s

ownership of the shore. Concluding that “there is no part of the open water from which the

riparian owner can exclude the public,” Justice Campbell emphasized that “the riparian owner’s

rights in the bed away from the shore are purely theoretical and valueless (emphasis added).” Id.
at 509. And in his dissent, Justice Morse referred to the “riparian owner of the shore,” preceded
by an assertion of his right, as a member of the public, to “lie dreamily in [his] . . . anchored boat

. . . [and] to note the ripple of its waters as they beat upon the shores of the riparian owner

13 It is important to distinguish this right of navigation with those rights under the public trust. Had
Defendant beent hunting on waters over state lands held in public trust, he would not have been so
limited. But because he was on waters over lands held by Plaintiff in fee, he was limited only to rights
of navigation. :
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(emphasis added).” Id. at 535, 537. Thus, once again, a reader of this decision would conclude
that no public rights extended beyond where the water met the shore.

The low water mark was again referenced in People v Silberwood, supra. In that case,
the defendant was convicted of cutting vegetation growing on submerged land in front of his
shoreline property, in violation of a state statute. He claimed that as a riparian, he owned to the
center of Lake Erie and had the right to cut the vegetation. The Court disagreed. New to the
Court, Justice Moore’s opinion twice referred to La Plaisance Bay Harbor Co v Council of City
of Monroe, supra, quoting the passage referenced above:

[Tlhe proprietor'* of the adjacent shore has no property whatever in the land
covered by the water of the lake.

Id. at 106. The unanimous Court also held that “[t]his doctrine is in harmony with the decisions
of all the states bordering on these great seas.” Id., 110 Mich at 108-109. The decisions which'
Justice Moore’s opinion referenced were from New York, Pennsylvania, and Ohio, all holding
that “the fee of the riparian owner ceases at the low water mark (emphasis added).” Id. at 107.
The decision then quotes with approval the opinion in Mllinois Central R Co v Illinois, 146 US
387; 13 S Ct 110; 36 L Ed 1018 (1892): “the ownership of and dominion and sovereignty over

lands covered by tide waters within the limits of the several states belong to the respective

states,” and that “the same doctrine is in this country held to be applicable to lands covered by
fresh water in the Great Lakes . . . (emphasis added).” Silberwood at 107. Thus, this Court in

Silberwood unanimously confirmed the public trust doctrine for lands covered by water, and

' Black’s Law Dictionary (West 1979) defines the term “proptietor” as “one who has the legal right or
exclusive title to anything. In many instances, it is synonymous with owner.” That dictionary also
defines “shore™ as “[the] space bounded by the high and low water marks.”
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further unanimously confirmed that the riparian’s fee title ended at the low water mark, where
the state’s title began.'’

This Court received little rest on the issue of riparian ownership. Less than two years
after Silberwood, the Court, without any change in its composition, decided People v Warner,
116 Mich 228; 74 NW 705 (1898). Warner involved the ownership of a marshy island in
7 Saginaw Bay, which was once submerged, but over time became exposed. Warner, being the
7-0wner of an adjacent dry island, claimed he owned the marshy island as an accretion to his
island. The state claimed the marshy island was an accretion to islands over which it asserted fee
ownership, and not simply ownership as part of the bed of the lake. The trial court directed a
verdict in favor of the state, This Court reversed, and ruled that a factual dispute existed as to
whether the marshy island “gradually extended” from a point on Warner’s island, or whether

land arose from the water and was later then connected to Warner’s island “at times of low water

(emphasis added).” Id. at 240, 241. The Court, through Justice Hooker, stated its view of the
law:
So, if, by the imperceptible accumulation of soil upon the shore of an island

belonging to a grantee of the government, or by reliction, it should be enlarged,
such person, and not the state, would be the owner . . . (emphasis added).

Id. at 239. The Warner Court knew it was dealing with a case of low cyclical water, and applied
the rule of reliction to such facts. It_rnoted that the land at issue “has appeared above the water
“since surveys were conducted.” Id. at 235. And it found necessary an inquiry whether land was
revealed “at times of low water.” Id. Yet its reference to a difference between high and low

water marks related only to such marks as set by tides:

" The Hilt decision, while referring to the Silberwood decision, does not fully acknowledge the clarity
of the Court’s decision on the issue of shoreline boundary at the low water mark.
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The depth of water upon submerged land is not important in determining the

ownership. If the absence of tides upon the Lakes, or their trifling effect if they

can be said to exist, practically makes high and low water mark identical for the

purpose of determining boundaries (a point we do not pass upon), the limit of

private ownership is thereby marked. The adjoining proprietor’s fee stops there,

and there that of the state begins, whether the water be deep or shallow, and

although it be grown up to aquatic plants, and although it be unfit for navigation.
Id. at 239. By this language, the Court once again clarified that the state’s land is that which is
covered by water, though that water may be of shallow depth. Without deciding whether tides
have an effect on the Great Lakes, the Court suggested that the absence of tide “makes high and
low water mark identical.” Id. at 239. The resulting water mark—the water’s edge—is the
boundary, with the state owning all land covered by water, but not relicted land. By placing the
low water mark, high water mark, and water’s edge at the same line (in the absence of tidal
influence), the Court stayed in intellectual harmony with Silberwood’s reference to the low water
mark as the boundary. Having acknowledged fluctuations in Great Lakes water levels (“times of
low water™) while suggesting the lack of tide would make low and high water mark identical, the
Warner decision calls for but one water boundary as acknowledged by Hilr: the water’s edge.
Hilt, supra, at 222. The Warner decision is of special significance because of the Hilt Court’s
suggestion that overruling the Kavanaugh cases, as it did, would re-establish People v Warner,
supra, overruled by them. Hilf at 223.

Only three years later, and again without any change in composition, this Court

considered State v Lake St Clair Fishing & Shooting Club, 127 Mich 580; 87 NW 117 (1901).

The majority opinion did not address the issue of boundary, but Justice Hooker, who concurred!®

'8 Both Tip of the Mitt, at page 23, and Plaintiff, at pages 15-17, misrepresented the concurrence as the
Court’s decision, despite Amici bringing this fact to Plaintiff’s attention in responding to Plaintiff’s
Application. See SOS and Great Lakes Coalition, Inc.’s Brief; p 19. Plaintiff brazenly asserts that the
St Clair decision “affirmed that public rights in Great Lakes water extend to the high water mark
(emphasis added).” Justice Montgomery’s majority opinion holds nothing of the sort, and the
conclusions of concurring Justice Hooker are quite the opposite as to lands adjacent to patented lands.
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in the Silberwood decision, and who wrote the Warner opinion, wrote an extensive concurrence.
If there was any doubt about Justice Hooker’s interpretation of the law in his Warner opinion and
his concurrence in eatlier cases, he clarified it in this concurrence:

Under the cases of People v Silberwood, 110 Mich 103 (67 NW 1087, 32 LRA
694), and People v Warner, supra, it must be taken as settled law that all land
submerged, when the water in the lakes stands at low-water mark, is a part of the
lake, and the title in the state, and all land between the low-water mark and the
meander line belongs to the abutting proprietor, holding under an ordinary patent
from the federal government or state (emphasis added). '

1d. at 590. Thus, while Justice Hooker clearly believed that the privileges of the public “extend
to high water mark in all tide waters,” he acknowledged that on the Great Lakeé, the tides have
“a trifling effect if they can be said to exist.” State v St Clair Fishing & Shooting Club at 586;
Warner at 239. As a result, he found them to be governed by a different rule: one that sets the
boundary between the state and an abutting riparian firmly at the low water mark, at least where
the water is no higher.

After a long period of substantially consistent decisions from this Court announcing
riparian ownership of the shores—while recognizing public trust rights in the soil covered by
water—the rule was blurred by a newly composed court in Ainsworth v Munoskong Hunting &
Fishing Club, 159 Mich 61; 123 NW 802 (1909).!” That case—later expressly overruled in Hilt
v Weber (see discussion below)—involved a riparian’s interference with hunters in the waters of
Munoskong Bay, and his claim of ownership of submerged land. There was no claim that the

submerged land was ever dry; defendant simply asserted he owned to the middle of the water.

Key to understanding Justice Hooker’s reference to the high water mark—and omitted by Plaintiff—is
the Court’s explaining that the “submerged land” in question was an island with no abutting proprietor,
“separated from the Michigan shore at all points by open water.” Id. at 585.

'7 Only Justices Moore and Grant remained from the Court that decided Silberwood, Warner, and St
Clair Fishing & Shooting Club, supra.
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Citing the La Plaisance, Lincoln, Silberwood, Warner, and St Clair Fishing & Shooting Club
decisions, two of which found him in the majority,'® Justice Grant announced:

It is the established law of this state that riparian owners along the Great Lakes

own only to the meander line, and that title outside this meander line, subject to

the rights of navigation, is held in trust by the state for the use of its citizens

(emphasis added).
Id. at 64. The Court also asserted: “In these cases, and others cited therein, the subject has beén
fully discussed, and further discussion here would be unprofitable.” Id. df cdurse, while the
cited decisions acknowledged the public’s rights in submerged lands, each of them cite the shore
or the low water mark as thé boundary, and not the “meander line.” The Hilt decision well
explained the error in the Ainsworth Court’s choice of words, and specifically overruled the
“meander line” statement as an unfortunate mistake by the Court, resulting in part from the fact
that the “meander line” and the waterline were the same under the facts of that case; the terms
were used interchangeably in the case; and “the bill conceded that defendant owned to the

water’s edge”:

The dictum in Ainsworth v Hunting & Fishing Club, supra, ‘that riparian owners
along the Great Lakes own only to the meander line’ is overruled.

Hilt, 252 Mich at 207, 208-213, 227.

The overruled Ainsworth case was followed by State v Venice of America Land Co, 160
Mich 680; 125 NW 770 (1910). T—hat case involved title to a portion of an island that was
periodically submerged, including being so at the time of statehood. The defendant claimed he
owned the land as a result of a chain of title leading back to a grant from the British government,
“antedating the title of the United States.” Jd. at 682. The Court’s decision does not reflect a

consideration of whether defendant owned the land as a riparian owner of adjacent upland,

'8 This would include the Silberwood, supra, and Warner, supra, decisions.
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though it stated that the fact that the land is “unsurveyed lands, and within the meander lines, is
significant.” Jd. at 701. The Court affirmed the trial court, which held that defendant’s
predecessor “never had title” to the land at issue. 7d. at 689.

The unanimous decision joined by Justice Hooker, the writer of the Warner opinion,
referred with approval to his concurring opinion in State v St Clair Fishing & Shooting Club,
supra, describing it as:

An exhaustive discussion of the nature of the state’s title to the land beneath the
waters of the Great Lakes . . .

Id. at 702. Thus, the Venice of America Land Co majority likely was approving Justice Hooker’s
view of riparian ownership to the low water mark, at least where dry."”

- rThus, with the exception of the mistaken, overruled Ainsworth case, Michigan law, as
announced in this Court’s opinions, was consistent from the 1843 La Plaisance decision through
the 1910 Venice of America Land Co decision that the state’s fee ended at the low water mark, or
perhaps the water’s edge, if higher. The Hilr decision properly found that the riparian owned to
the water’s edge.

(5)  The Public Trust Doctrine Ends at the Water’s Edge.
The Hilt Court acknowledged that the so-called?” public trust doctrine (termed the “trust

doctrine” by the Court) had been recognized by Michigan courts as early as 1843 in La Plaisance

¥ Plaintiff’s assertion at page 17 of her Brief that Venice committed the Court to a principle that “the
state holds title of all lands below high water mark” is unsupportable. As the Hilt Court noted, the
Venice case was not a boundary case, and “fnJo question was raised of reliction, riparian rights, or
change of condition as affecting title.” Hilt at 216. Indeed, the term “high water mark” does not even
appear in the decision.

20 Amicus Tip of the Mitt criticizes this charactetization. See Tip of the Mitt Brief, p 20. In his article,
Professor Steinberg so identified the doctrine. Steinberg at 71. This Court in Kavanaugh v Baird, 241
Mich at 243, referred to the “so-called “Trust Doctrine.” The phrase “public trust docirine” did not
make its way to any reported decision of the Michigan courts until 1969. Moreover, “there is really no
single ‘Public Trust Doctrine.” Rather, there are over fifty different applications of the doctrine....”
Putting the Public Trust Doctrine To Work, 2d edition (Coastal States Organization 1997). Our
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Bay Harbor Co v City of Monroe, supra, which decision noted that “the proprietor of the
adjacent shore has no property whatever in the land covered by the water of the lake (emphasis
added).” Hilt at 208. The Court also noted the reference to the doctrine in several other cases,
Id. Finally, the Hilt Court acknowledged heated and vigorous arguments, presumably those
made by the state Department of Conservation and others by way of amicus briefs, that the trust
doctrine should not end at the water’s edge, but should extend upward across the dry shore. Hilt
at 224. The Hilt Court clearly and unequivocally rejected this extension of the public trust
doctrine for “public control of the lake shores™:

With much vigor and some temperature, the loss to the state of financial and
recreational benefit has been urged as a reason for sustaining the Kavanaugh
doctrine. It is pointed out that public control of the lake shores is necessary to
insure opportunity for pleasure and health of the citizens in vacation time, to work
out the definite program to attract tourists begun by the State and promising
financial gain to its residents, and to conserve natural advantages for coming
generations. The movement is most laudable and its benefits most desirable. The
State should provide proper parks and playgrounds and camping sites to enjoy the
benefits of nature. But to do this, the State has authority to acquire land by gift,
negotiation, or, if necessary, condemnation. There is no duty, power, or function
of the State, whatever its claimed or real benefits, which will Justify it in taking
private property without compensation. The State must be honest.

Hilt at 224. The Court went on to point out that even under the Kavanaugh cases, the alleged
title to the meander line was merely that of trustee under the trust doctrine: “only for the
preservation of the public rights of navigation, fishing, and hunting.” Id. at 224. So when the
Hilt Court opined that the state’s titlé ended at the water’s edge, it was speaking in terms of that
title which is held in public trust. If there is any question from the words used by the majority
opinion, it was clarified by this statement from the dissent:

My brother’s opinion is far reaching, for it constitutes the Michigan shoreline of
1624 miles private property, and thus destroys for all time the trust vested in the
State of Michigan for the use and benefit of its citizens.

characterization is intended to highlight that, whatever the name, the docfrine has been consistently
considered by the courts virtually since the creation of the state’s judiciary.
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id. at 231. Of course, the majority’s decision indicated that no trust in Michigan shorelands was
destroyed by its decision, because it never existed there in the first place, but instead ended at the
water’s edge. In any event, it is clear from Hilt that no public trust extended beyond the water’s
edge and onto the dry lakeshore. This is consistent with Doemel v Jantz, 180 Wis 225; 193 NW
393 (1923), which the Hilt Court cited with approval !

C. The Term “Water’s Edge.,” As Used by the Court, Is Not Vague, But Has a
Plain Meaning. N

Amicus Tip of the Mitt argues that the term “water’s edge” is an imprecise term. See
Brief of Tip of the Mitt, p 8. Yet under the facts and givenr the analysis in Hilt, the Court could
not have spoken more clearly. Further, this Court should consider the context of the Hilr
decision. During briefing in that case, the Legislature passed on May 7, 1929, after a 24-1 vote
in the Senate, a bill intended to overrule the Kavanaugh cases. The bill was “to establish the
water’s edge as from time to time existing as the boundaries instead of the meander line” on
Michigan’s Great Lakes shores. See 1929 SB 316 (Appendix 6). Despite its overwhelming
legislative support, the bill was not signed b)-( the Governor, whose Department of Conservation
had been busily surveying the new lands granted by the Kavanaugh cases,* and which probably
had a role in the Attorney General’s opposition to overruling the Kavanaugh caées. The Hilt
Court was no doubt aware of this legislative attempt to fix the problem when it re-established the

water’s edge as the boundary and did so using the term “water’s edge.”

2! The Doemel Court held: “so that during periods of high water the riparian ownership represents a
qualified title, subject to an easement [for public trust rights] while during periods of low water it ripens
into an absolute ownership as against all the world, with the exception of the public rights of navigation
...” Id at 398.

2 Steinberg at 78, supra.
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D. Attempts to Distinguish Hilt and Its Use of the Term “Reliction” are
Unpersuasive.

Adjudicating a dispute involving land uncovered by near record low water levels, the Hilt
v Weber majority squarely characterized the case as one involving the “rule of reliction,” holding
that the riparian owner was the fee owner of relicted land. Id. at 220. Seventy-four years after
that decision, citing no subsequent case, disregafding the plain and unambiguous language used
by the Hilt Court, and ignoring further elaboration by this Court in subsequent cases, Plaintiff
#nd Amicus Tip of the Mitt now assert that by using the term “reliction,” the Court intended
_some type of “permanent” recession of the water, without offering to explain the type of
“permanence” to which the Court might have been referring. See Plaintiff’s Brief, p 21; Tip of
the Mitt Brief, pp 8-9. The assertion belies both the facts and the law as explained by Hilt.
While not mentioning the near record low water levels at work in the case, the Hilr Court
did seem to note that the reliction in question had occurred only since Michigan’s admission to
the Union, a mere 93 years earlier:

While some of the disputed strip undoubtedly has always been upland since
before admission of the State into the Union, and the rest has been made dry land
partly by accession and partly by reliction, the whole will be referred to as relicted
land . . . Nor are we concerned with the specific cause of the reliction or
accession so it be gradual, imperceptible, and natural or general to the lake
(emphasis added).

Id. at 201. Plaintiff offers no facts, no explanation, and no citation to the record or otherwise,
that would cause the Hilt Court to conclude that the natural or general “reliction” that occurred in
Hilt was somehow permanent, never to return, and that in a brief period of 93 years since the
state was admitted to the Union and acquired the lakebottom from the federal government, it

knew it to be so.
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The idea that the term “reliction,” as that term was employed by the Court,? necessarily
means some type of permanent lowering of water also belies the Hilr Court’s tossing the term
into the same pot as other types of constant, as opposed to permanent, change:

The most ordinary effect of a large body of water is to change the shoreline by
deposits or erosion gradually and imperceptibly...,

Id. at 219. Similar to such deposits and erosion, perhaps the “most ordinary effect of the Great
Lakes” is to change water levels gradually and imperceptibly. Id. Hilt was not concerned with
the cause of “reliction” that was “gradual, imperceptible, and natural or general to the lake.” Id.
at 201. |

The Hilt Court also introduces a new term not before mentioned in the earlier cases:
“accession.” Hilt at 201, The term refers to “all that is added to the property (esp. land)
naturally or by labor.” Black’s Law Dictionary (Wesf 2004). Such additions need not be
“permanent.”

Further evidence of the Court’s usage of the term “reliction” is found in the interplay
between the opinion and the concurrence of Justice Potter. With the subject dominating his
concurrence, Potter scemed to write separately to express his disagreement with the majority on
the meaning of reliction:

The doctrine of reliction has no application to lands temporarily laid bare by a
recession in the water due to variation in the amount of evaporation and
precipitation, nor the lands laid bare by a recession of the water due to diversion
or drainage (emphasis added).

Id. at 228. Justice Potter cited no authority for his conclusions, as his concurrence contained not

a single citation. In contrast, as quoted above, the majority was not “concerned with the specific

2 Plaintiff points to authorities addressing rivers which appear to define or employ the term “reliction”
as a permanent lowering of water levels, arguing that since the Hilf Court used that term, it could have
only intended the term to have the same meaning, See Plaintiff’s Brief, p 22. Plaintiff has wholly
failed to address the arguments herein. Moreover, the Great Lakes are not rivers, and have substantially
different hydrological characteristics.
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cause of the reliction,” so long as it was “natural or general to the lake (emphasis added).” Id. at
201. “Evaporation and precipitation” are natural; diversion or drainage would be general. Had
the majority agreed with Justice Potter’s conclusions, they could have easily incorporated some
or all of his ten sentence concurrence into their decision.

The Hilt Court’s intended meaning of “reliction” is revealed by its citation to Brundage v
Knox, 279 111 450; 117 NE 123 (1917). See Hilr at 220. Characterized by the Hilf case as one
involving the “rule of reliction,” Bruﬁdage involved the recession of water on Lake Michigan,
and the riparian owner’s actions in building structures to protect the shoreline, which the state
asserted was unlawful. Evidence in that case showed that the water had receded between 1890
and 1915, but that it had at various times come up to destroy a fence earlier built to the water’s
edge. Like Plaintiff in the case at bar, the state’s attorney general argued that the riparian’s title
extended only to the “ordinary high water mark of Lake Michigan.” Id. at 470. The Illinois

Supreme Court disagreed, and after considerable analysis concluded:

The decree of the circuit court rightly fixed appellee’s easterly boundary as the
edge of Lake Michigan when free from disturbing causes.

Id. at 473. So in announcing its rule of reliction, the Hilt Court chose to cite a case which

specifically rejected the ordinary high water mark as the riparian boundary, and set it at the edge

of the water.

Further clarifying the point, the Court referred to the application of the “rule of reliction”
in Doemel v Jantz, 180 Wis 225; 193 NW 393 (1923). That case involved the very issue
presented at bar, as urged by Plaintiff:

[T]he defendant and the state contend that the plaintiff’s title stops at the ordinary
high water mark, and that the title of the land constituting the shore between such
ordinary high and low water marks is held in trust for the benefit of the public . . .
[including] the purposes of public travel and public purposes generally,

Id. at 394. The Court conceded:
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It is true, as contended by counsel who have appeared as amici curiae, that it is
unfortunate in one sense that this court, in treating of the boundaries of the
riparian owner, has used a variety of expressions, such as “water’s edge,” “natural
shore,” “waterline,” “ordinary low-water mark,” and “ordinary high water mark,”

Id. at 397. Still, the Court noted that a “careful reading of all these cases will disclose but very
little conflict, from the standpoint of principle, with respect to the issue involved, and when the
principles are applied to the facts in each particular case.” Id.

The Court then observed the “natural order of things™:

During certain periods of the year when precipitation is large, and when the
waters of the lakes are swelled by the increasing in-flowing volumes coming from
springs, rivers, creeks, and the flowage of surface water and the precipitation in
the form of rain, the lake exercises its dominion over the land to the high-water
mark, This dominion, however, is not permanent. Upon the seashore, where the
waters are affected by the tide, it is intermiftent. As to inland lakes and rivers,
such assertion of dominion on the part of nature is periodical (emphasis added).

Id. at 398. In the shadow of ostensibly conflicting Wisconsin decisions, the Doemel

Court bravely concluded:

So that it would appear but logical to hold that, when nature in pursuance to
natural laws holds in its power portions of the land which at periods of the year
are free from flowage, then during such periods the sirip referred to is subject to
all the rights of the public for navigation purposes. On the other hand, when the
waters recede, these rights are succeeded by the exclusive rights of the riparian
owner. 350 that during periods of high water the riparian ownership represents a
qualified title, subject to an easement, while during periods of low water it ripens
into an absolute ownership as against all the world, with the exception of the
public rights of navigation and with those rights no interference will be tolerated
where the acts affect or have a tendency to affect the public rights for navigation
purposes (emphasis added). -

i

* Notably, and akin to the Hilf decision, the Doemel Court felt compelled to this conclusion based on
the early development of the law in Wisconsin:

If the rights of riparian owners had not attached or been declared by the courts, a different
situation would be presented. Early in the history of this State this coust, in harmony with other
courts, has firmly declared that the title of a riparian owner on a navigable inland meandered
lake extends to low-water mark. In the early period of our history the lands surrounding these
lakes were the property of the state. From time to time the siate made grants to private
individuals of lands abutting upon the inland waters, and it might be said that by far the greater
portion of these grants were executed subsequent to the solemn declaration of the rights of
riparian owners by this court. These rights were always considered vatuable, and, as a result of
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Citing it no less than three times, the Hilt decision fully adopts the reasoning of the
Doemel Court which, like Hilt and Brundage, has never been criticized or called into question by
any reported decision.?” Like it characterized the Brundage decision, the Hilt Court referred to
Doemel as one involving the “rule of reliction,”

Curiously, Plaintiff directs this Court to Nedtweg v Wallace, 237 Mich 14; 211 NW 647

(1926) for the proposition that this Court limits its interpretation of the word “reliction” to a

permanent recession of water. See Plaintiff’s Brief, pp 21-22. Quite the contrary, in Nediweg, =~

this Court acknowledged the word was capable of two meanings: “the restricted sense of land
uncovered by a recession of water,” and “the broader sense of former lake bed unfitted by
recession of water and accretion for purposes of navigation, hunting, and fishing, and therefore
rendered suitable for human occupation.” Jd. The Court then distinguished between the
“permanent recession of waters” and “reliction™
Beds of the Great Lakes, involving no riparian or littoral rights, unfitted for
navigation, hunting, or fishing by permanent recession of waters, reliction,
accretion, or alluvion, and useful for residence purposes with or without dredging,

may be leased by the state in its proprietary capacity under legislative
authorization (emphasis added).?®

Finally, the parties in Hilt used the term “reliction” as including the periodic lowering of

water levels. For example, after conceding that “other states have adopted the rule that the

such declarations, the doctrines pertaining fo riparian rights have become fixed rules of
property. Whatever may be our individual inclinations or desires or our views as to property or
the public welfare, we cannot disturb the interests which bave so become vested. d.

25 Amicus Tip of the Mitt points out at pp 10-11 of its Brief that Doemel was not a Great Lakes case.
That is true, but the amicus ignores the point made by Amici SOS and IGLC: that the Hilt Court’s use
of Doemel demonstrates the clear meaning of the Court’s decision in laying title at the water’s edge.

% Recall that in authorizing the state to lease relicted lands, the Nedrweg Court was working
under the precedent of Kavanaugh v Rabior, supra, which had erroneously held that all land
below the meander line belonged to the state.
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riparian owner’s title extends to the water’s edge at normal level,” the Michigan Attorney

General noted:

This rule followed by some of the other states results in a shifting ownership back
and forth between the upland owner and the state. But it results in the upland
owner being the riparian owner at all times, regardless of either reliction or high
water levels. It may result, however, in the riparian owner losing entirely the
control of his property by the rising of the water so as to cover the land,

Brief of Attorney General Acting as Amicus Curiae, p 22 (Appendix 5). As a result, the
proposition that the Hllt Court’s use of the term did not include variations in water level from
time to time, as observed by the Doemel Court, is untenable.

E. Hilt v Weber Remains the Law in Michigan, and Subseguent Cases Have
Further Clarified Its Holding of Riparian Ownership to the Water’s Edge.

A number of decisions issued since Hilt have confirmed its holding of ownership to the
water’s edge, and the decision continues to represent the law in Michigan. See, eg, Kavanaugh v
Baird (On Rehearing), 253 Mich 631; 235 NW 871 (1931); Staub v Tripp, supra; Donahue v
Russell, supra; Klais v Danowski, supra; Boekeloo v Kuschinski, 117 Mich App 619; 324 NW2d
104 (1982); and Peterman v DNR, supra. Morcover, these decisions interpret Hilt consistent
with the position of amicus herein and contrary to the position espoused by Plaintiff and her
supporting amicus parties.

For example, promptly after Hilt, the Court again reviewed Kavanaugh v Baird, supra,
reversing its former decision. Kavanaugh v Baird, 253 Mich 631. Recall that in Kavanaugh, the
land at issue, described as relicted land, was due to “recent low waters,” the Court recognizing
that “the waters of the Great Lakes rise and fall over a cycle of years.” Kavanaugh, 241 Mich at
251, 252, The decision—which “fixes the title to the land in question in the state in trust for its
people”™—was reversed, and against the State of Michigan, the riparian owner was “entitled to a
decree quieting the title in him to the relicted land involved.” Id. Any criticism that Hilt did not

involve land revealed by cyclical low water; that the justices did not fully appreciate the cyclical
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nature of the Great Lakes; that the holding of ownership to the water’s edge was dictum; or that
the state was not a party and is therefore not bound thereby, is rebuffed by the direct reversal of
Kavanaugh v Baird.

More than three decades later, this Court addressed the issue of Great Lakes boundaries
once again in Klais v Danowski, 373 Mich 262. After citing Hilt, and after recognizing records
dating back to 1860 showing “a high degree of fluctuation in the water levels,” this Court in
Klais specifically employed the term “reliction” to describe the 'temporary recession of water

after “periods of high water level™:

Where, during a period of high water level and inundation of lands of the private
claim, conveyance is made of all or some portion thereof by description stating
that it runs to the lake, it must be held to mean, unless a contrary intent is clearly
expressed, that it extends at least to the border of the lake as of the date of the
patent, and, by reason of riparian rights and the consequent right to accretions,
beyond if and when accretions or reliction cause the border of the ]ake to recede
further lJakeward (emphasis added).

Id. at 423.

Most notably, the Hilt decision was upheld and followed by this Court 64 years later in
Peterman v DNR, 446 Mich 177; 521 NW2d 499 (1994). In that case, beachowners sued the
Michigan Department of Natural Resources (“DNR™) for compensation due to the destruction of
their beach caused by the DNR’s negligently installed boat launch and jetties. Citing Hilt v
Weber, this Court held that the state must compensate the riparian owner for its negligent
destruction and the resulting “loss of the beach below the ordinary high water mark,” Peterman
at 200-202. In its decision, the Peferman Court specifically referenced with approval the Hilt
Court’s conclusion that “the riparian owner has the exclusive use of the bank and shore,” holding
that the property below the ordinary high water mark was “plaintiff’s beach.” Peferman, 446
Mich at 192, 201, citing Hilt, supra, at 226. And like the Hilt decision, the Peterman Court, 64

years later, repeated the Hilt Court’s recognition of the benefits of “public control of the lake
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shores,” but quoted again its conclusion that the state has no power “which will justify it in
taking private property without compensation.” Peterman, 446 Mich at 193.>’ While one justice
dissented in part, arguing that the beach below the ordinary high water mark “is held by the state
in trust for the people,” the Court found that it was “plaintiff’s beach,” and affirmed an award
“for the loss of plaintiff’s property.” Id. at 201-202. Thus, the argument that the state’s fee
under the public frust doctrine extends beyond the actual water’s edge has been specifically
rejected by this Court in 1930 by Hilt; in 1931 by Kavanaugh; and by Peterman in 1994. These

cases remain the law in Michigan without criticism by any reported decision.

F. The Court of Appeals, While Reaching the Right Result. Critically Erred in
its Analysis. LT

~ In an otherwise well-written and persuasive decision, the Court of Appeals in this case
critically erred in asserting that the state owned title in fee up to the so-called “ordinary high
water mark™:

Although the riparian owner has the exclusive right to utilize such land
while it remains dry, because it once again may become submerged, title
remains with the state pursuant to the public trust doctrine.

(Opinion, p 9). See also page 7 of the opinion:

Although the state holds title fo land previously submerged, the state’s title
is subject to the riparian owner’s exclusive use, except as it pertains to
navigational issues.

*” The Peterman Court did state that “riparian owners hold a limited title to their property that is subject
to the power of the state to improve navigation,” but that discussion was dicfum under the Court’s
holding; it was provided despite no briefing on the issue of riparian rights; and in any event offers no
consolation to plaintiff in this case. Peterman at 193-198; see also the briefs therein. See also Hilt at
225, 226 (“Riparian rights are property, for the taking or destruction of which by the State
compensation must be made, unless the use has a real and substantial relation to paramount trust
purpose . . . The only substantial paramount public right is the right to the free and unobstructed use of
navigable waters for navigation.”) As explained in Sterling v Jackson, supra, the public right of

- navigation on the Great Lakes excludes any use of the soil, and is to be distinguished from the State’s
rights under the public trust doctrine. Id., 69 Mich at 497. Mrs. Glass does not navigate on defendant’s
beach, and has no right to any use of the soil thereon. Amicus Tip of the Mitt erroneously conflates the
“navigational servitude,” which is limited to rights of navigation, and the “public trust,” a very different
legal concept. Tip of the Mitt Brief, pp 17-18.

28

SMITH, MARTIN, POWERS & KNIER, P.C. 900 WASHINGTON AVENUE, P.0. BOX 219 BAY CITY, MICHIGAN 48707-0219
(989} £92.3924 FAX (989) BIZ.3926




These statements, as they relate to title, are not, and never have been, the law in Michigan.?®
Moreover, the conclusion is set forth without substantial analysis, and without credible citation
of authority. In the first assertion, the Court of Appeals refers us only to Hilt, supra, at 226. The
cited page, which also is cited in an erroneous 1978 Attorney General opinion discussed infra,
contains no such conclusion by the Hilt Court, as more thoroughly set forth in Argumenf II, ‘.
infra. The Hilt decision offers no support for the assertion of the Court of Appeals referenced-
above.

For the second assertion of the Court of Appeals quoted above, the Court cites the
Peterman case at page 195. Again, this page from Peferman contains nothing to support the
assertion made. Quite to the contrary, the Peferman Court characterized the property below the
ordinary high water mark as that of the riparian:

In other words, riparian owners hold a limited title to their property that is subject
to the power of the state to improve navigation.

Id. at 195. The issue in Peterman was the loss of sand from the “loss of the beach below the
ordinary high water mark.” /d. That beach was “plaintiff’s beach.” Id. at 208. The assertion
that Peterman supports a holding of state title to dry land above the water is clearly and
unambiguously wrong, and the Court of Appeals’ mistaken assertions of state title above the
water’s edge should be corrected by tl;IS Court,

G. As aRule of Property Law, Hilt Should Not Be Overturned.

Even if modern courts could find fault with the Hilr decision, the decision should
nevertheless stand. This Court has held that “stare decisis is to be strictly observed where past

decisions establish ‘rules of property’ that induce reliance.” Botr v Commission of Natural

2 They do, however, mirror the flawed reasoning of a 1978 opinion of the Attorney General. See
OAG 1977-1978, No 5327 (July 6, 1978) and discussion in Argument II, infra.
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Resources, 415 Mich 45, 77; 327 NW2d 838, 849 (1982), citing Lewis v Sheldon, 103 Mich 102;
61 NW 269 (1894); Hilt v Weber, supra. Urged in 1982 to extend public rights of use to a creek
by modifying the definition of navigability, the Michigan Supreme Court in Bott, supra, refused:

The rules of property law which it is proposed to change have been fully
established for over 60 years, and the underlying concepts for over 125 years.
Riparian and littoral land has been purchased in reliance on these rules of law, and
expenditures have been made to improve such land in the expectation, based on
decisions of this Court, that the public has no right to use waters not accessible by
ship or wide or deep enough for log flotation, and that, even if there is navigable
access to a small inland dead end lake, the public may not enter over the objection
of the owner of the surrounding land, and that the only recreational use
recognized by this Court as an incident of the navigational servitude is fishing.
The Legislature can, if it is thought to be sound public policy to enlarge public
access to and the use of inland waters, pass laws providing for the enlargement of
the rights of the public in those parts of the state where the Legislature finds that
there is a shortage of public access to inland rivers and lakes and for the
compensation of landowners affected by the enlarged servitude (emphasis added).

The Court further stated:

The justification for this rule is not to be found in rigid fidelity to precedent, but
conscience. The judiciary must accept responsibility for ifs actions. Judicial
“rules of property” create value, and the passage of time induces a belief in their
stability that generates commitments of human energy and capital . . . It cannot
be denied that some landowners have invested their savings or wealth in reliance
on a long-established definition of navigability. It also cannot be denied that the
heretofore private character of the waters adjacent to their property significantly
adds to its market value. Vacationers are not manufacturers who can pass on their
losses to a large class of consumers. Techniques to safeguard past reliance on
prior law such as prospective overruling are unavailable where property rights are
extinguished.  Prevention of this hardship could be avoided through
compensation, but this Court has no thought of providing compensation to
riparian or littoral owners for the enlarged servitude and the resulting reduction in
amenities and economic loss.

Id. at 77 Since the La Plaisance decision in 1843, confirmed by Silberwood, supra, Warner,
supra, Hilt, supra, and Peterman, supra, riparian owners have relied on the rule of property law

established, developing the lakeshores as the Hilt Court intended, and under the foregoing

authority, the rule should stand.

2 Plaintiff incorrectly asserts that in Bott, the log flotation test “was abandoned in favor of the
recreational boat test to reflect the changing needs of the public.” Plaintiff’s Brief, p 18. This, of
course, is the opposite of what occurred in Bott.

30

SMITH, MARTIN, POWERS & KNIER, P.C. $00 WASHINGTON AVENUE , P.O. BOX 219 BAY CITY, MICHIGAN 48707-0219
{989) 892-3924 FAX (989) 491.3916




IL THE GREAT LAKES SUBMERGED LANDS ACT DOES NOT MODIFY THE
RULE OF OWNERSHIP TO THE WATER’S EDGE.

A. Introduction.

Plaintiff and her supporting amici®® assert that the Great Lakes Submerged Lands Act
(“GLSLA™), now compiled at MCL 324.32501 et seq., set the boundary between state owned
bottomland and the riparian at a statutorily designated “ordinary high water mark” of 579.8 feet
above sea level for Lake Huron, This position is also vigorously 'és'pdtsed by the State of
Michigan’s Department of Environmental Quality and the Department of Natural Resources
(“DNR”), both of which have curiously elected not to support théir position before this Court.”!
Rejected by less biased observers such as the Land Title Standards Committee of the State Bar

(see Argument I(A), supra), the position of these proponents cannot withstand scrutiny.

B. Under its Plain and Unambiguous Meaning, the GLSLA Does Not Establish

a Fixed Boundary Between the State and Riparians.

To determine the meaning of the GLSLA, this Court first looks to its language, and if it is
plain and unambiguous, no further inquiry is warranted. Stanton v City of Battle Creek, 466

Mich 611; 647 NW2d 508 (2002). The statute at issue provides as follows:

Sec. 32502. The lands covered and affected by this part are all of the unpatented
lake bottomlands and unpatented made lands in the Great Lakes, including the
bays and harbors of the Great Lakes, belonging to the state or held in trust by it,
including those lands that have been artificially filled in. The waters covered and
affected by this part are all of the waters of the Great Lakes within the boundaries
of the state. This part shall be construed so as to preserve and protect the interests
of the general public in the lands and waters described in this section, to provide
for the sale, lease, exchange, or other disposition of unpatented lands and the
private or public use of waters over patented and unpatented lands, and to permit
the filling in of patented submerged lands whenever it is determined by the
department that the private or public use of those lands and waters will not
substantially affect the public use of those lands and waters for hunting, fishing,
swimming, pleasure boating, or navigation or that the public trust in the state will

% See Plaintiff’s Brief, p 38; Amicus Tip of the Mitt Brief, p 20; Amicus National Wildlife
Federation Brief, p 5. R

31 Although these departments, aware of this litigation, have chosen not to participate, it is
notable that Tip of the Mitt Watershed Council receives hundreds of thousands of dollars from
one or both of these departments each year. Moreover, its counsel, Cooley Professsor Shafer,
previously served as Chief of the Shorelands Division of the DNR.
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not be impaired by those agreements for use, sales, lease, or other disposition.
The word “land” or “lands” as used in this part refers to the aforesaid described

unpatented lake bottomlands and unpatented made lands and patented lands in the
Great Lakes and the bays and harbors of the great lakes lying below and lakeward
of the natural ordinary high-water mark, but this part does not affect property
rights secured by virtue of a swamp land grant or rights acquired by accretions
occurring through natural means or reliction. For purposes of this part, the
ordinary high water mark shall be at the following elevations above sea level,
international Great Lakes datum of 1955: Lake Superior, 601.5 feet; Lakes
Michigan and Huron, 579.8 feet; Lake St. Clair, 574.7 feet; and Lake Erie, 571.6
feet (emphasis added).

According to the statute’s terms, (it applies (1) only to lands “in the Great
Lakes...belonging to the stéte or held in trust by it....” In Oliphant v Frazho, 5 Mich
App 319; 146 NW2d 685 (1966), rev'd on other grounds Oliphant v State, 381 Mich
630; 167 NW2d 280 (1969), the Court of Appeals so limited the statute’s application,
finding that the Act did not apply to patented lands not owned by the state. Having
limited the term “lands” to those owned or held in trust by the state, the statute further
limits the term “the aforesaid described” lands to those lands (2) “lying below and
lakeward of the natural ordinary high water mark.” A third limitation of the application
of the Act excepts (3) certain “property rights” from the Act, including those “acquired
by accretions occurring through natural means or reliction.” Finally, the Act defines the
ordinary high water mark in terms of elevation, and limits that definition to “purposes of
this part.” Thus, the Act contains four important limitations of application as it relates to
this case.

Because the Act applies oni; to lands “belonging to the state or held in trust by
it,” it cannot apply to Defendants’ beach above the naturally occurring water’s edge,
which we know from Hilr and its progeny is owned by the riparian.”? Moreover, the Act
does not affect “property rights secured by...reliction.” As set forth in Argument I(D)

above, relicted land includes land uncovered during periods of low water, as it was in

32 Even if the navigational servitude referred to in Peferman, supra, somehow extends beyond
the water’s edge in times of low water, the servitude does not represent a fee, whether burdened

by a trust or not.
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Kavanaugh v Baird, supra, and other decisions of this Court. Rather, the Act

“specifically preserves those riparian rights set forth in Hilt and its progeny.” Court of

Appeals opinion, p 10. In adopting the GLSLA, “the Legislature is deemed to act with
an understanding of common law in existence before the legislation was enacted.”
Nation v WDE Electric Co, 454 Mich 489, 494; 563 NW2d 233 (1997) This includes
the Legislature’s use of words which have been defined by the courts Kirkley v General
Baking Co, 217 Mich 307; 186 NW 482 (1922). The Legislature therefore did not alter
the meaning of “reliction™ as that term was used by Hilt. Under the plain language of the
GLSLA, the Act does not apply to Defendants’ beach above the water’s edge.

Neither Plaintiff nor her supporting amici attempt to rebut the argument set forth
above-—that the statute’s applicability rests on a determination of ownership separate and
apart from the statute. Plaintiff concentrates her analysis not on ownership, but on public
rights, while Amicus Tip of the Mitt skips an analysis of the statutory language, and
launches into its view of legislative history. Amicus National Wildlife Federation merely
cites the portions of the statute referring to the ordinary high water mark, omitting the

portions which require ownership by the state (thus misleading the reader), illogically
| boncluding that the Legislature set the boundary therein.® None of these arguments is
tenable. Since the statute unambiguously requires a finding of state ownership prior to
application of the Act, further analysis along the lines suggested by Plaintiff and her

amici is neither required nor allowed.

C. Adopting Plaintiff’s Interpretation of the GLSLA Would Render the
Statute Unconstitutional,

The Hilt Court’s holding of ownership to the water’s edge established a rule of property,

the modification of which requires compensation to the owners thereof. Hilt, 232 Mich at 224,
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Bott, 415 Mich at 77, Peterman, 446 Mich at 193. The Great Lakes Submerged Lands Act
makes no provision for compensating riparian owners, and an interpretation that the statute sets
the boundary not at the water’s edge, but at the ordinary high water mark, would therefore render
the statute unconstitutional and void. Thayer v Michigan Department of Agriculture, 323 Mich
40?; 35 NW2d 360 (1949).

Courts favor a statutory interpretation which would be consistent with the Constitution.
People v Gilliam, 108 Mich App 695; 310 NW2d 834 (1981). Neither Plaintiff nor her
supporting amici explain how the Legislature could change the boundary from the water’s edge
to the ordinary high water mark without violating the Constitution. To its credit, the Legislature
did not so intend.

D. Even if the GLSLA Was Ambiguous, the Legislative History Refutes
Plaintiff’s Position.

In considering Plaintiff’s claim that the GLSLA granted her rights to walk on
Defendants’ beach, the Court of Appeals properly looked to “the unambiguons language of this
statute.” Court of Appeals opinion, p 10, citing Charter Township of Northville v Northville
Public Schools, 469 Mich 285, 290; 666 NW2d 213 (2003). Both Plaintiff and Amicus Tip of
the Mitt fail to point out any ambiguity in the statute itself, and simply launch into considerations
of legislative history. Plaintiff’s Brief, pp 37-38; Tip of the Mitt Brief, pp 12-18. While Plaintiff
and amici are free to do so, this Court does not. In re Certified Question from the US Court of
Appeals For Sixth Circuit, 468 Mich 109; 659 NW2d 597 (2003). Moreover, even if the GLSLA
was ambiguous, the statute’s legislative history does not support the ordinary high water mark

boundary theory, as explained below.

3 See Plaintiff’s Brief, pp 35-39; Brief of Tip of the Mit, pp 12-20; Brief of National Wildlife
Federation, pp 4-5.
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(1) For Over 50 Years, the GLSLA and Its Predecessors Authorized the Leasing
of Trust Lands to Riparians.

Contrary to the statements of some commentators, the Great Lakes Submerged Lands Act
of 1955 was not new. In 1913, just three years after this Court in State v Venice of America Land
Co, supra, held that hundreds of acres of land forming part of Harsens Island was state land,
subject to the trust doctrinc, the Legislature passed 1913 PA 326, CL 1915 §606 ef seq. (See
Appendix 7) The statcd pﬁrﬁose of the Act was “to provide for the leasing, control and taxation
of certain lands owned and controlled by the state.” Id. The statute provided:

All of thé unpatented overflowed lands, made lands and lake bottomlands

belonging to the State of Michigan or held in trust by it, shall be held, leased and

controlled by the State Board of Control (emphasis added).
Id.; see also Nedtweg v Wallace, 237 Mich at 18. The Act was remedial, its provisions
benefiting those who had applied for leases under previous acts in 1899 or 1909, and those “in
occupancy of any land under the definition set forth herein prior to January one, nineteen
hundred thirteen [1913].” 1913 PA 326, §13, 14.

In 1955, another legislative remedy was deemed necessary., The GLSLA was a
legislative response to the State Departmcnt of Conservation’s efforts, including 15 lawsuits in
1955 for injunction and a possible class action suit, to remove hundreds of persons who had,

once again, filled in shallow-water-areas along Lake St. Clair. Haller, Michigan’s Purloined

Shorelines, 34 Mich St B J, 36 (May 1955) (See Appendix 8).** See also Brief of Tip of the Mitt,

> Amicus Tip of the Mitt asserts, without citation of authority, that the Great Lakes Submerged
Lands Act was “enacted in response to the federal Submerged Lands Act...,” and that the federal
law “used the ordinary high water mark as the boundary line for state bottomlands.” Tip of the
Mitt Brief, p 12. Amicus herein is unaware of any legislative history linking the two acts, and
the connection is not mentioned in Haller’s article. Further, such a proposition is unlikely, since
the 1955 Act was akin to the 1913 Act. Finally, the assertion that the federal law “used the
ordinary high water mark as the boundary line for state bottomlands™ is simply false, and the
presentation of amicus is misleading. The statute cited in fact reads: '
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p 13. By passage of the Act, the Legislature intended to curtail the Department of Conservation,
and to “get these people off the hook.” Id. The Legislature did this by once again authorizing
state grants of title to filled-in shallow water areas which the Department of Conservation
claimed as state public trust lands. Like the 1913 Act, the purpose of the GLSLA was logically
limited to lands owned by the state:

An act to authorize the department of conservation of the state of Michigan to

grant, convey or lease certain unpatented submerged lake bottom lands and

unpatented made lands in the great lakes, including the bays and harbors thereof,

or to enter into other suitable agreements in regard thereto, belonging to the state

of Michigan or held in trust by it; to provide for the disposition of revenue derived

therefrom; and to appropriate funds for the administration of the provisions of this

act (emphasis added). '
See 1955 PA 247 (Appendix 9).3*

Like the 1913 Act, the GLSLA of 1955 applied to lands “belonging to the state of

Michigan or held in trust by it,” but only those lands “which have heretofore been artificially

It is determined and declared to be in the public interest that (1) title to and
ownership of the lands beneath navigable waters within the boundaries of the
respective States, and the natural resources within such lands and waters, and (2)
the right and power to manage, administer, lease, develop, and use the said lands
and natural resources all in accordance with applicable State law be, and they are,
subject to the provisions hereof, recognized, confirmed, established, and vested in
and assigned to the respective States or the persons who were on June 35, 1950,
entitled thereto under the Jaw of the respective States in which the land is located,

and the respective grantees, lessees, or successors in interest thereof (emphasis
added).

43 USC §1311. Thus, because under Michigan law riparians own to the water’s edge, the federal
Submerged Lands Act confirms title above the water’s edge in the riparian up to the ordinary
high water mark. The Act “creates no new rights for the states,” and “is not a grant of title to
land, but only a quitclaim of federal proprietary rights in the beds of navigable waterways.”
Bonnelli Cattle Co v Arizona, 414 US 313;94 S Ct 517; 38 L Ed 2d 526 (1973).

3% As this Court knows, Const 1963, art 4, §24 provides:

No law shall embrace more than one object, which shall be'expressed in its title.
No bill shall be altered or amended on its passage through either house so as to
change its original purpose as determined by its total content and not alone by its
title.
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filled in and developed with valuable improvements.” /d., §2. Applications were to be “filed
within 3 years from the effective date” of the Act. Id., §4(b). Thus, owners had a small window
to secure legal rights to their realty improvements, a window that was extended indefinitely
when the Legislature amended the Act in 1958. See 1958 PA 94, §(4)(b) (Appendix 10). While
providing a remedy for past sins, the 1958 Act made future filling and dredging on state lands a
criminal offense, presumably in exchange for extending the Act’s window indefinitely. The
Act’s title was shortened. Nothing in the Act suggested that it defined a boundary.

(2) Efforts to Amend the GLSLA to Define The Ordinary High Water Mark as
a Boundary Failed.

The 1960°s saw the Department of Conservation participate in an aggressive—but
ultimately unsuccessful—campaign to establish the ordinary high water mark as a legal boundary
between riparians and the state. That campaign offered a revisionist interpretation of Hilf v
Weber, supra, and efforts io amend the GLSLA, consistent with its views. Because the
Department has caused its interpretation of the law to be well publicized, it has caused great
confusion among the public, commentators, and the courts, including the Court of Appeals in
this case. As aresult, a studied analysis of the development of the Department of Conservation’s
position is warranted.

(2) State Departments Acknowledged Hilt’s Holding of Riparian Title
to the Water’s Edge.

For thirty years after the Department suffered defeats in both Hilt and the subsequent
reversal of Kavanaugh v Baird, supra, the state’s position on riparian ownership was fairly

consistent. With the Kavanaugh cases, the attempted legislative correction, and the 1930 Hilt

This constitutional provision was “designed to prevent the Legislature from passing laws not
fully understood . . .” 22 Michigan Civ Jur, Statutes, §22. See also Pohutski v City of Allen
Park, 465 Mich 675, 691; 641 NW2d 219 (2002).
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decision still within recent memory, Michigan’s Attomney General issued a contemporary opinion
acknowledging the holding which the Department argued against three years earlier:

At the outset, I wish to advise you that the general rule as set forth in 23 ALR 778
prevails, which is as follows: <, .. the true rule should be that the riparian title (on
the Great Lakes) goes to the water at whatever stage, the shore being subject to the
public use when it becomes covered with water, This preserves the rights of both
public and riparian owners, and avoids the conflicts which otherwise must
necessarily arise.” The foregoing mentioned rule is the general law that does
prevail. All states bordering the Great Lakes have now adopted the theory that the
riparian owners along the Great Lakes own to the water’s edge. ..

OAG, 1932-34, p 287 (July 13, 1933).

Eleven years later, the Attorney General opined on whether the state had authority to
grant an oil and gas extraction lease to presently submerged land along a Great Lakes shoreline.
The Attorney General cautioned that because “lands formerly submerged . . . would become by
reliction lands owned and controlled by the ripaﬁan owner,” the “consent of the riparian owner
should be obtained.” OAG No 0-2249 (May 12, 1944). The Attorney General so held despite
that it was “conceivable that the lands thus obtained by reliction could again become owned by
the state in trust by again becoming submerged.” Jd.%

The then-acquiescent interpretations of both Hilf and the GLSLA by the Department of
Conservation were revealed in People v Broedell, 365 Mich 201; 112 NW2d'517 (1961), where
this Court noted that the Department followed the “philosophy” of Hilt v Weber “that the
dividing line between the state’s a£1d the riparian owner’s land follows the water’s edge or
shoreline at whatever level it may happen to be from time to time.” Id. at 206. That decision

quoted, ‘but did not do justice to, the actual testimony of Charles E. Millar, Chief of the Lands

%% But see OAG No 0-3984, p 506 (October 25, 1945). In determining that a riparian could not erect a
channel and dike on submerged lands that at times is part of the dry shore, the Attorney General states
that Hilt “does not cover land temporarily made bare by periodic fluctuations in the level of the water,
but only land made bare by gradual imperceptible accession or recession of the water.” Jd.
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Division, Department of Conservation, which was not philosophical, but was clear and
unequivocal:

It is my understanding that the state has absolute title to the land submerged from
the water’s edge of the lake, lakeward, and that the land owner has title to the
upland down to the water’s edge, wherever it may be. It is a fluctuating boundary
between the upland owner and the State of Michigan. It is my understanding also
that the upland owner’s title is a qualified title below what would be determined to
be the high water mark.

Broedell Appellant’s Appendix, p 105b (see Appendix 11).

(b) The State Offers a Revisionist Interpretation for Hilt v Weber
Based on a Faulty Reading of the Decision.

Unfortunately, the state’s resultant acceptance of the result in Hilf did not last, Just two
mounths afier the Broedell decision suggested in dictum that the law as to boundary was open to
question, 1962 HB 548 would have amended the GLSLA by confirming riparian title at the
water’s edge, but granting the state an easement to the ordinary high water mark. (See Appendix
12). When hearings on the bill revealed criticism of the establishment of an ordinary high water
mark, the Department responded with a four page legal memorandum to legislators dated March
9, 1962. (See Appendix 13). That memorandum referred to Hilt as the “outstanding” case on the
issue, but like Plaintiff and her amici herein, the memo argued that the Court failed to “take
cognizance of the fact that the levels of the waters of Lake Huron®’ . . . rise or fall to some
degree, from time to time,” Id., p I.” Disregarding the first 24 pages of the Hilt Court’s carefully
crafted decision, the memorandum concludes that the ordinary high water mark separates the
public trust from riparian lands. To support its analysis, the memorandum first extracts out of
context the following language from the Court’s lengthy discussion at pag___e-fli%:

The riparian owner has the exclusive use of the bank and shore and may erect
bathing houses and structures thereon for his business or pleasure (45 C J p.505;

37 At least portions of the memorandum were revised to change the reference from Lake Huron
to Lake Michigan.
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22 L R A [N 8] 345; Town of Orange v Resnick, supra), although it also has been
held that he cannot extend structures into the space between low and high-water
mark, without consent of the state (Thiesen v Railway Co, 75 Fla 28 [78 South
491 L R A 1918E, 718 (1917)] And it has been held that the public has no right
of passage over dry land between low and high-water mark but the exclusive use
is in the riparian owner, although the title is in the state. Doemel v Jantz, supra.

Id.

A careful study of both the Doemel decision and the Hilt Court’s reference to it reveals
the error in reading the above language out of context. For twenty-four pages, the Hilt Court
discusses its legal analysis, concluding that riparians own to the water’s edge. Beginning at the
bottom of page 224, the Hilt v Weber decision attempts to" allay the concerns of public rights
advocates:

Perhaps, also, some of the apprehension of the extent of the injury to the state and
its citizens [from lack of “public control of the lake shores™] would be allayed if
the scope of the Kavanaugh decisions were not so misunderstood and
misrepresented.

Hilt, 252 Mich at 224. The Court then embarked upon a demonstration that, in view of the
Kavanaugh holdings that the upland owner has riparian rights, the difference between those
cases and the Hilt decision of riparian ownership to the water’s edge was, as a practical matter,
“negligible.” Id. at 225. This was because of the doctrine of riparian rights, most of which are
“included the general right of acéess, which is quite broad.” Id. at 226.

It was in listing those broad‘rliparian rights that the Court referred to the riparian’s right to
exclude the public, “although title is in the state.” Jd. at 226. By this quote, the Hilt Court was
demonstrating that even if title was in the state, as the Kavanaugh cases had held (but which the
Hilr decision denied), the riparian could exclude the public, among his other rights. This was the
same analysis as the Doemel Court went through prior to concluding in favor of ownership to the
water’s edge:

[Wlhether the title to the shore between ordinary high and low water marks be
deemed in the public, or whether it rests in private ownership, the rights of the
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riparian owner are equally well fixed and established, and any invasion of such
rights on the part of a stranger necessarily works an injury to the rights of the
riparian owner, for which the law affords proper redress.

Id., 193 NW at 397. The Doemel Court had cited fllinois Central R Co v Hlinois, 146 US 387,
for _the proposition that the riparian’s right of exclusive control applies “whether the riparian
owner owns the soil under the water or not.” Doemel, 193 NW at 395, 396. Of course, after
these observations, the Doemel Court found title between high axid“ low water mark in the
riparian. Read in context, it is clear why the Hilt Courj:‘ cited this language from Doemel That
| case had considered the same proposition that Hilt was addressing in this portion of its analysis:
the extent of riparian rights when the state has title, as the Kavanaugh cases held.

Having demonstrated the absenc;,e; of practical y_alue to a state title to shoreland burdened
by ril;arian rights, the Hilt Court then concentrated on the benefits of finding title in the riparian.
Such placement would aid “in working out the recreational aspirations of the state,” while title in
the state would seem “destructive of the development of the lake shores.” Id. at 226, 227.
Moreover, the state “gains the right to levy and collect taxes on the relicted land, the great value
of which supports the argument that such taxes will more than compensate the people for the loss
of an empty title.” 1d. at 227. That empty title effected by the Kavanaugh cases—which by the

Court’s reference to Doemel includes the area between low and high water marks—was in Hilt

made valuable by restoring it to the riparian,

The Department of Conservation’s March 9, 1962 memorandum, by pulling the reference
to Doemel out of context, stood the Hilt decision on its head, taking Justice Fead’s carefully
crafted presentation, and turning it into nonsense. Consider the memorandum’s footnote:

The Michigan court gave slight misinterpretation to the Doemel v Jantz case when
it said that “title is in the State” below the high water mark. As seen in the
following quote from this case, the Wisconsin court actually said that title is in the
riparian to the water’s edge, and that the state holds an easement to the high water
mark, :
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March 9, 1962 Memorandum, p 1 (Appendix 13). It was not Justice Fead’s carcfully crafted 30-
page decision that misinterpreted Doemel, but the memo writer that misinterpreted the Court’s
reference to it. It would be odd indeed that an opinion of 30 printed pages on the issue of
riparian title, quoting numerous authorities on the topic, reflecting substantial research and
analysis, and critically analyzing the cases, would leave so important a holding to a simple
reference to what another case held. It would be éven more odd that such a holding be premised
on a case which stands for the opposite proposition from the bné asserted by the Court, as occurs
by the memorandum’s interpretation of Justice Fead’s reference to the Doemel case. Finally, it is
unlikely that the Hilt Court misunderstood a decision which it cited several times in its decision.
Contrary to the conclusion of the memorandum, by his reference to Doemel, Justice Fead madc.
clear his ruling was placing title to the water’s edge in the riparian, including that area between
high and low water marks.

The memorandum next departs from logic by jumping to the concurring opinion in Hilt
and its view that a trust existed between high and low water marks. Of course, that view was
rejected by the Hilt majority, resulting in Justice Potter’s need to write separately. As stated
above, had Justice Potter’s views been accepted by the majority, they could have easily included
some or all of his ten-sentence concurrence in their opinion. That they did not further clarifies

their holding (if it could be any clearer).*®

** The memorandum also asserts that under Hilt, there are “limitations” to what a riparian can do
between low and high water marks. Department of Conservation March 9, 1962 Memo, p3
(Appendix 13). Hilt creates no such limitations. Further, the state has myriad ways, including
the police power, to accomplish this purpose if deemed necessary by the Legislature. Of course,
public frust advocates such as Tip of the Mitt and its counsel do not wish the state or its
administrative departments to be confined to the police power, which is the unstated purpose of
their participation herein. They prefer that the state exercise public trust rights, which “allows
the state to manage these resources as a property owner without having to exercise either its
regulatory Police powers or its powers of eminent domain. See Putting the Public Trust Doctrine
to Work, 2" edition, p 8 (Coastal States Organization, 1997).
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Apparently convinced of its position as outlined in the March 9, 1962 memorandum, the
Department of Conservation commissioned in May of 1962 an engineering survey to locate the
ordinary high water mark along Michigan’s Great Lakes shores. (See Appendix 15). That study
was conducted in 1963. Also in 1963, the Department’s files reflect a “transcript of part of the
Proposed Legislation for 1963,” which reflects the conclusions of the 1962 memorandum. The
legislative proposal provided in part; -

Ordinary high water mark means the dividing line between the upland and the
lake bed which separates-the public-trust-area from the upland; this line is not
intended to interfere with the inherent riparian rights but to fix the lakeward limits
of permanent upland installations; the elevation of the ground at the line of the
ordinary high water mark established for each of the Great Lakes shall be
referenced to the low water datum as determined by the U.S. Lake Survey Corps
of Engineers; the ordinary high water mark for Lake Superior shall be 1.5 feet
above the low water datum established for Lake Superior; the ordinary high water
mark for Lake Michigan-Huron shall be 3.0 feet above the low water datum
established for Lake Michigan and Lake Huron; the ordinary high water mark for
Lake St. Clair shall be 3.0 feet above the low water datum established for Lake St.
Clair; the ordinary high water mark for Lake Erie shall be 3.0 feet above the low
water datum established for Lake Erie; any structures or fill lakeward of the
ordinary high water mark are subject to the provisions of this act.

(see Appendix 16). Finally, the Department received in November of 1963 a memorandum from
the Department of Attorney General asserting that the state “has the authority to establish its

rules of property at times expedient in respect of ownership of lands under navigable waters of

A word is in order about the foregoing authority, which Tip of the Mitt characterizes as a
“well respected treatise.” Tip of the Mitt Brief, p 3. The Coastal States Organization is an
organization of governors of coastal states dedicated to “improved [governmental] management
of the nation’s coasts, oceans, and Great Lakes.” In his role with the Michigan Department of
Natural Resources, Professor Shafer served as one of a seven-member steering committee for
that work’s predecessor, and was a contributor to the second edition cited above. See Powers,
“Unveiling the Truth Behind the Shoreline Controversy,” p 7 (Lansing Bar Briefs November
2004) (Appendix 14). The publication is not a treatise, but a tool of advocacy. For example, the
work laments that “over 90 percent of the adjacent uplands [in the nation] are privately owned,
raising difficulties for the public to access the trust shorelands below the ordinary high water
mark.” Id. at 2. Further, it advocates the public trust doctrine as “a useful tool” that can be used
to “improve the stewardship of state trusteees” over the lands the authors believe come under the
doctrine. /d. at xiii. In other words, the focus of the work is to use the public trust doctrine to
expand governmental control of property so that such property can be “managed” by the
government, to the exclusion of private citizens.
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the state.” (See Appendix 17, p 1). It notes that in "Michigan it has been held that one owning
property abutting on the Great Lakes has title both to the meander line and to the water’s edge,”
citing Staub, 253 Mich 633, and Hilt, supra. Id. at 2. After noting a few holdings of boundary
from other jurisdictions, the memo concludes:

It is suggested that in Michigan that the ordinary high water mark used {sic] as the

separation line in determining the extent of the public trust on inland waters and
also the extent of the state ownership on the Great Lakes.

Id. at p 3. With the engineering study completed, the Department of Conservation in 1964
prepared a memorandum containing the elevations determined in the study. (See Appendix 18).
The memorandum asserts—again without ‘citation of authority—that “Michigan Courts have
ruled that a riparian on the Great Lakes owns to the “ordinary high water mark.” Id. at 2.

The Legislature once again amended the GLSLA in 1965, authorizing agreements for the
filling of patented lands. 1965 PA 293 (See Appendix 19). The amendment modifies slightly the
title. The Act also provides for the Department to grant certificates indicating a riparian’s
“lakeward boundary or indicating that the land involved has acc?eted to his property as a result of
natural accretions or placement of a lawful, permanent structure.” Id. Nothing in the 1965
amendment reflects an intent that the state set a boundary at the ordinafé,r high water mark or
otherwise. Clearly, the Department of Conservation’s proposal to statutorily define the ordinary
high water mark as a boundary was_fibt part of the 1965 amendments.

Finally, the GLSLA was amended in 1968, and it is this amendment upon which Plaintiff
and her amici rely. 1968 PA 57 (See Appendix 20). Notably, the title of the Act was unchanged,
thus containing no hint that the purpose of the Act would be to define a boundary. The

amendment changed only section 2, which defined the lands and waters covered by the Act, the

* The memorandum is undated, but refers to “the last 104 years reliable stage records,” which
records date to 1860.
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amendment further limiting the Act to lands “lying below and lakeward of the natural ordinary
high water mark.” Id., §2. Accordingly, land had to meet each of three requirements to come
within the Act. It must be;

(1)  unpatented bottomland or made lands in the Great Lakes;

(2)  belonging to the state or held in trust by it; and

(3)  lying below and lakeward of the natural ordinary high water mark.
Id. Once again, since Defendants’ land is not owned by the state or he_l’d in trust by it, it does
not come within the Act. A late change to the bill assured that it would not apply to “rights as
may be acquired by accretions occurring through natural means or reliction.”*

This legislative history demonstrates that despite the éffbrts and opinions of the
Department of Conservation, the Legislature did not amend the GLSLA to define a boundary
between the state and the riparian, and the matter remains one of the common law as reflected by
Hilt and its progeny.*!

(3) The Errant Interpretation Given the GLSLA By State Agencies Is Not
Binding On This Court.

Unfortunately, both Departments continue to broadly assert and publish their claims of
title in the state up to the ordinary high water mark. (See Appendix 21). An “agency
interpretation cannot overcome the plain meaning of a statute.” In re Complaint of Consumers
Energy Co, 255 Mich App 496; 660 NW2d 785 (2002), citing Ludington Service Corp v Acting
Comm’r of Insurance, 444 Mich 481; 511 NW2d 661 (1994). If ambiguous, this Court gives

some deference to an administrative interpretation, but “ultimately it is this Court’s duty to

“ By differentiating between “accretions occurring through natural means” and simply
“reliction,” the statute excludes relicted lands due not only to natural water level changes, but to
man-made changes such as diversion and dredging.

*! Amicus Tip of the Mitt has provided a press release asserting that the release is “from”

Representative Raymond L. Baker, the proponent of the bill. The press release quotes the
Representative, but amicus offers no other proof it is “from™ him. Several copies appear in the
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construe statutes and to determine the legislative intent underlying them.” Lakeshore Public
Schools Board of Education v Grindstaff, 436 Mich 339, 359; 461 NW2d 651 (1990).

The faulty legal reasoning and interpretations of the GLSLA proffered by the Department
of Conservation and the Attorney General were well followed in a 1978 published opinion of the
Attorney General. See OAG 1977-1978, No 5327 (July 6, 1978). The opinion also asserts that
the GLSLA “indica.tes the dividing line between the upland and the shbmerged land is the
ordinary high water mark,” and that “the riparian ownership extends to this line.” Id. Yet the
opinion offers no analysis to. support this conclusion, nor does it explain how the Legislature
could redefine the riparian border in favor of the state without compensating the riparian. An
attorney general opinion is not binding on this Court, and this Court should reject the 1978
opinion in that regalld. Danse Corporation v City of Madison Heights, 466 Mich 175; 644
NW2d 721 (2002).

III. REAFFIRMING HILT WILL NOT HAVE THE ADVERSE EFFECTS WHICH

PLAINTIFF AND AMICI ASSERT.

If this Court reaffirms Hilt v Weber, Plaintiff and her amici wam of grave consequences
for this state. Plaintiff asserts such a ruling will “compel Plaintiff and other members of the
public to walk in the waters of the Great Lakes to avoid trespassing on private property rights.”
(PlaintifP’s Brief, p 49), implying that the traditional Michigan “beachwalk” will suddenly
become a thing of the past. Such is not the case.

In Michigan, criminal trespass requires continued entry after being notified to depart.
MCL 750.552. Although much of Lake Huron’s wild and unenclosed beaches have been private

for perhaps Plaintiff’s entire lifetime, she relates free and uninterrupted use of the Lake’s

Department’s file. A press release certainly shows the intent of the proponent, but not necessarily that
of the Legislature,
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beaches for decades. Plaintiff’s Brief, p 1. That she has used Lake Huron’s beaches for decades,
e;pparently without previously being asked to depart, is the best evidence of what will occur if
this Court reaffirms Hilt: riparian owners will continue allowing the public to walk Michigan’s
shores.

This Court has wisely adopted rulings which encourage private owners to allow public
access. For example, in Du Mez v Dykstra, 257 Mich 449; 241 NW 132 .(-1\932), in rejecting a
claim of prescriptive easement, the Court said:

One may acquire a right of way by prescription over wild and uninclosed lands.
But, while use alone may give notice of adverse claim of inclosed premises, the
weight of authority is that it raises no presumption of hostility in the use of wild
lands. This distinction is in recognition of the general custom of owners of wild
lands to permit the public to pass over them without hindrance. The custom had
been particularly general as to logging roads over timber lands until the
carelessness of hunters and campers produced such fire hazards that the protection
of timber required the permission to be circumscribed. The tacit permission to
use wild lands is a kindly act which the law does not penalize by permitting a
beneficiary of the act to acquire a right in the other’s lands by way of legal
presumption, but it requires that he bring home to the owner, by word or act,
notice of a claim of right before he may obtain title by prescription (emphasis
added).

Id. at 451. Thus, this Court has acknowledged the general custom which Plaintiff has observed
.for 'decades. Reaffirming title to Michigan’s shores in riparians will not change the long-
established custom of riparians to allow the public to walk the beaches unimpeded. Continued
protection of private rights, as the Eourt of Appeals did in Kempf'v Ellixson, 69 Mich App 339;
244 NW2d 476 (1976) (rejecting establishment of public beach use rights by prescription),
assures the continuation of this custom.

Vesting Michigan’s shores in the public does not necessarily assure Plaintiff’s continued

beach walks, but merely subjects them to public control. For example, like Michigan’s state
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parks, if vested in the public, Michigan’s beaches would be subject to the imposition of user fees
and public regulations that are enforced criminally.

Nor will reaffirmation of Hilt threaten Great Lakes ecology, as suggested by Amicus Tip
of the Mitt. Tip of the Mitt Brief, pp 27-31. Both the Legislature and loc_a_l governments have
police power to reasonably regulate activities on Michigan’s shores, as on all other Michigan
lands. Indeed, the Legislature has enacted numerous such laws.-' For example, the Shorelands
Protection and Management Act, MCL 324.32301, specifically regulates riparian beaches

designated in the Act.

CONCLUSION

The lake shore which the Circuit Court wrongfully appropriated from the Defendants in
this case belon-gs to the Defendants as riparian owners, as clarified in the last century by the
Michigan Supreme Court in Hilt (1930) and Peterman (1994), and by the U.S. Supreme Court in
Massachusetts v New York (1925). No reported decision has since held to the éontrary. The
Great Lakes Submerged Lands Act does not, and constitutionally could not, change the
ownership of Defendants’ riparian property, and again, no case has ever held to the contrary.
The legislative history provides no support for a conclusion that the Act established a boundary,
and Department of Conservation efforts to do so failed.

The Court of Appeals rea;hed the proper result, but in an otherwise well-reasoned
decision, erred in declaring title to dry land below the high water mark as being held in fee by the
state (and by failing to find the Great Lakes Submerged Lands Act inapplicable as a result). The
Court was no doubt led astray by the well-publicized but inaccurate administrative
interpretations of the law. Under Michigan law, at least when not covered by water, fee title is
held by the riparian owner, free of the public trust. Whether the state’s right of navigation has

any applicability to that title is not before the Court. But in no case does the right of navigation
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grant Plaintiff any right to interfere with Defendants’ exclusive use of their dry land by
traversing upon it. The erroneous declaration of fee title by the Court of Appeals was dicta in
direct conflict with this Court’s rulings in Hilt and Peterman.

Michigan’s 3,288 miles of shoreline is perhaps some of the most cherished and expensive
real estate in the world. Taxes generated by this property have long served, and continue to
serve, tp_ﬁmd local governments and schools,'énd the p"rop:erty' supports our nation’s number one
indusify (and our state’s number two inciustry), travel and tourism, of which beaches are the
primary factor (See Houston, “The Economic Value of Beaches—A 2002 Update,” Appendix
22). Assertions of ownership by state and federal agencies, as well as Plaintiff and those
similarly situated, cloud riparian titles, negatively impacting real estate values and the resulting
tax base.

Amici Save Our Shoreline and IGLC respectfully request that this Honorable Court
affim the result of the Court of Appeals, but vacate portions of the decision, including that
language at pages 7 and 9, which assert that the state holds title to dry land between low and high
water mark, in trust or otherwise, and issue a decision holding that the Great Lakes riparian

owner holds title in fee to the water’s edge, at whatever stage, free from the public trust.

Dated: February 9, 2005 : __'Réspectfully submitted,

- SMITH, MARTIN, POWERS & KNIER, P.C.
Attorneys for Save Qur Shoreline and
Great Lakes Coalition, Inc.

By: @ W
DAVID L. POWERS (P39110)
- 900 Washington Avenue
P.O.Box 219
Bay City, MI 48707-0219
(989) 892-3924
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Detroit Free Press — 01/25/05

REGION'S DISAPPEARING RESOURCE: Riverbed
gouging takes Great Lakes down a foot

BY HUGH McDIARMID JR.
FREE PRESS STAFF WRITER

January 25, 2005

Lakes Michigan and Huron have permanently lost a foot of water because of erosion in the St.
Clair River caused by dredging and other man-made meddling, according to a study released
Monday.

The decline will continue for the foreseeable future, it warns, battering boaters,
marinas, property owners and the shipping industry struggling with water
levels at the bottom of historical cycles.

The low water was troublesome, but temporary, experts had assured those
struggling with dried-out boat canals.

Now, they're not so sure.

The reason: Erosion created gouges in the river boftom up to 19 feet deep
between 1970 and 2000, enlarging the bottleneck at the bottom of Lake Huron
where water drains into the lower Great Lakes and Niagara Falls.

"It's like a drain hole at the bottom of a bathtub," said Rob Nairn, a principal
with W.F. Baird & Associates Coastal Engineers of Toronto, which conducted
the study for the Georgian Bay Association, a civic organization representing
about 4,200 Canadian families who live on Georgian Bay islands and shores.
"The drain hole is getting bigger, and the water is going out faster. It's
something very alarming that ne one has talked about or reported until now."

Jim Weakley, president of the Lake Carriers' Association that represents :
domestic shipping companies, said he had not seen the report Monday, but that
a solution must protect both commerce and the environment: "Any loss of '
Great Lakes water is of concemn for us. Each additional inch allows between
250 and 270 tons of cargo” on a larger freighter, he said.

Experts agree that dredging to deepen the St. Clair River for commercial ships reduced the
volume of water in Huron and Michigan. Three such projects, the last one completed in 1962,
account for a 19-inch reduction in lake levels, Nairn said.




That was believed to be a one-time drop. Until now.

Monday's report found Lakes Michigan and Huron - considered one body of water because they
are connected at the Straits of Mackinac -- have lost an additional 12 inches since 1970 because
of erosion that has gone undetected since the 1962 dredging.

All told, the dredging and erosion has accounted for a water loss from the lakes equivalent to 28
Lake St. Clairs, according to the Baird report. :

Because the extra water moves so quickly through Lake St. Clair, the Detroit River and Lake
Erie on its way over Niagara Falls, it has not raised the levels of those waters appreciably, Nairn
said. '

A modest resurgence in Great Lakes water levels during the past two yearsis part of anatural -~ -~ -

cycle, but doesn't mask the fact that the Huron/Michigan waters are still a foot below where they.
would be without the erosion, Nairn said.

And the problem can't be explained by natural forces, he said. Geologists say erosion in the St.
Clair River basin stopped between 2,000 and 3,000 years ago. Buf it began again in the 1900s
because of man-made factors including: '

*Dredging of the channel to 27 feet deep to accommodate ships.
*Erosion at the sites of sand mining that took place in the river in early part of the 1900s.

*Erosion control structures protecting beaches on lower Lake Huron that deprive the St. Clair
River of sediment that normally would have washed info it and filled holes in the river bottom.

The lakes' water loss went unnoticed because it was masked by high water levels of the 1970s
and 1980s, the report suggests. But when Lake Huron receded in the 1990s and early 2000s,
residents of the archipelago of Canadian islands in Georgian Bay suspected more than just the
usual 30-year, high-to-low water levels cycles were in play.

"In recent years, we have had a signifieant number of wetlands dry up on Georgian Bay, and the
aquatic life forced out onto steep granite shorelines," said Mary Muter, the Georgian baykeeper
who monitors the area's natural resources.

The residents commissioned the study at a cost of about $163,000 to find out.

The results have alarmed scientists and policy makers across the region.

"We take it very seriously,” said Dennis Schornack, U.S. chair of the Interational Joint
Commission, which oversees boundary waters linking the United States and Canada. "It's

definitely of concern and the kind of thing that is supposed to be part of an Upper Great Lakes
study that has not been funded yet by Congress."




Schornack said the potential for dredging-refated trouble was apparent as early as 1921, when a
deepening of the St. Clair River was approved by the IJC, with one condition: that weirs --
underwater barriers -- be installed to slow the velocity of water that would be increased by the
channel] deepening.

Those barriers were never built, said Schornack.

Underwater barriers or other methods to combat the erosion need to be considered quickly, Nairn
and a coalition of environmental groups said Monday. The report did not suggest solutions.

The data also must be part of an ongoing binational study of the future of commercial navigation
on the Great Lakes, said the environmental groups. -

"The Great Lakes are more than simply a navigation corridor, and the time has come for the
management of the lakes to reflect that," said Jennifer Nalbone, habitat and biodiversity
coordinator for Great Lakes United, a binational lakes advocacy group.

Contact HUGH McDIARMID JR. at 248-351-3295
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God’s Terminus:
Boundaries, Nature, and Property
on the Michigan Shore

by THEODORE STEINBERG*

Man marks the carth with ruin—his control
’ Stops with the shore.

Lord Byron, C‘hilde Hamld: Pdgnmage

The view from overhead is impressive, one of the txdlést landscapes- - |

in history. It’s as if a giant grid descended over a seemingly endless
“expanse of land, the vast majority; of the continental United States
parceled out into neat little boxes., The logic of those. boxes rests on

. simple arithmetic. Each. one meastres six miles by six miles and ‘is

- _-1tself divided into-thirty-six smialler’ boxes one mile square. Qver one-
. billion. acres ‘of land were disposed of in such a fastion: What obsessed-

institution or culfure could: be:tesponsible for such uttet- rationalism?, = -
- That grid was the work of‘the “United States government, which sought. |
-...to conquer the land through subdiyision and ‘sale largely during the
. nineteenth: oentury 'And:it remains to this day a uniguely American.. - ..
‘way' of convérsing. with .ftie-dand. For there. is no -greater testament . . -,
to the will to make boundaries, no more vivid and_ciduring mark .

~-onithe landscape ‘than that cmated by the Umted Statm rectangular'
‘survey.!”

 muchof-whichds tied'up with the concept of property. Froin the moment .
" 'some obséure New Englad . colorist: began drag’gmg stones abont and -
mounting them into fenocs, property srights, in’ natuse have- rested on...

-the construction and maintenance of boundaries—on. the ground.and

‘in the law. In early New England settlers walked tlie boundaries of

- their towns from time to time, a ritual that crcated a communial sense-.

-of litnits and*helped t6 guiard:against eficroachinient:2 But in those-places
that fell within the scope of the rectangular survey, settlers need not

*Postdoctoral Scholar, M:chlgan Society ‘of Fellows and Assistant Professor of
History, University of Michigan, Ann Arbor.

[. For an excellent discussion of the geographical and ecological implications of
the survey, sce Hildegard Binder Johnson, Order Upon the Land: The U.S. Rectangular
Land Survey and the Upper M{n&:{ppi Country (New York, 1976).

2, See John R. Stilgoe, “Jack O’Lanterns to Sumyou. The Secularization of
Landscape Boundarics,” Environmental Réview | (1976): 234.

The quest to ordcr Ihe land in America has a vcry long h:stery, o




B ) '-cxample, dnscusses the’ transfomm

66 THE AMERICAN JOURNAL OF LEGAL KISTORY Vol. XXXVII

have muddied their shoes. Government surveyors had already done
so for them. Packed up with compass and chain, surveyors fanned
out over the land, etching straight boundary lines, inscribing them-on
maps, recording them with due precision in public documents for anyone
to see. In the straight lines that surveyors planted across the landscape,
lines that were backed up by the law, there could be little doubt. Or
could there be?

Beginning in 1815, the grid came to Michigan.? In the years that
followed,, surveyors did exactly as théy-were supposed to do, organizing
the land into townshlps that- measured thirty-six square miles., The -
boundary lines that they sketched on:the land. had a great deal of .
authority. But not all lines are created :equal and some of those. lines.
carried less weight than others. What follows is Just one short-episode
in the history of boundary law. It deals with a series of Michigan legal
cases from the 1920s that determined what role a special type of boundary
line would play in property relations. This is the story of the making-
iand unmaking of a- boundaxy along the Michigan shore-—a story. that

_-says somethmg about the 1 meaning of pnvate property.

‘Legal: hlstonans have not had aswhole lot to say- about boundanes. L

What accotints for this.is not: entlrcly clear, but it may have somethmg
to.do with how. thcy understand the: term property. To. most historians,
arid legal scholars in general property.: ls a cancept. AT probabiy wouid
- be fair'to say. that:the word. “concept? dis used in reference to property. .
" more than_any .other- smgle term ' Tgﬁs when :‘Morton - Homfz, for.
z0f propéity law in nincteenth-

century Amenca, itis.a qhangc in_the: “conoeptlon of property from’

“a stable agrarian notion to'a more dyﬂamlc and instrumental one that-.
‘concerns him.3 For Horwitz and perhaps most-legal scholars, the words

“concept™ and “conception” seem ‘to ‘mean essentially the same thing;
an-idea. Had Horwitz titled the mu¢h: discussed: second. chapter of his

book, “A. Transformatior-in the Idea of Property,” readers would still ~

no doubt have understooﬂ the thrust of his argument. The word

- A o Albcrt Whltc. A Hulory of lhe Recfangular Survey System (Washmgton,
D.C, 1983), 65:

4, The literature here is volummous, but 568, .8, Janm Willard Hurst, Law and

the Conditions of Freedom in the Nineteenth-Century United States (Madison, Wis.,
1956), 23; William B. Scott, In Pursuit of Happiness: American Conceptions of Property
JSrom the Seventeenth to the Twentieth Century (Bloomington, Ind., [977); Frank Snare,
“The Concept of Property,” American Philosophical Quarterly 9 (1972): 200-6; Joseph
L. Sax, “Why We Will Not (Should Not) Sell the Public Lands: Changing Conceptions
of Private Property,™ Utah Law Review 1983 (1983): 313-26; Bruce A. Ackerman, Private
‘Property and the Constitution (New Haven, Coan., 1977); Gregory S. Alexander, “The
Conocpt of Property in Private and Constitutional Law: The Ideology of the Scientific
Tum in Legal Analysis,” Columbia Law -Review 82 (1982): 1545-99; and Stephen R.
Munzer, A Theory of Property {Cambridge, 1990).

5. Morton J. Horwitz, The Tramformauon of American Law, 1780- 1860 (Cambridge,
Mass., 1977), 31.
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“conception” is used loosely. Another word—idea, view, understand-
ing—probably would have done the job.¢ But if property is understood
as an idca, an abstraction, it is understandable why boundary matters,
which are played out on the ground in rituals and social practices,
have received so little attention. Moreover, the focus on legal doctrine
has tended to obscure the way that property works outside the courtroom.
It seems that boundaries are a minor detail of no great relevance to
those interested in the history of property law.

What little discussion there-is about boundaries has not, for the
most part, focused on their importance for property relations. Consider,
for example, Jonathan Chu’s study of a boundary dispute in colonial
New England.” In a.richly detailed analysis, Chu explores the intricate

‘history of a single farm int Esséx County, Massachusetts, a history that - .-~ -

leads us througli even the smallest aspects of how the land was bounded, - -
right down to the hemlock tree that was the source of the trouble in

the first place. Chu discovered that local courts sought to resolve
boundary dispiites as practically as possible. Ttius those who possessed

- and used-the land for profit seemed to.be favored over. those -who

staked a claim based on the abstractions written down in deeds, however
precise.®- Bit éven though bbundaries play a major role .in the story

Chu tells; ‘h¢ 15 chiefly interested in them:for what they reveal about

the colonial legal order. T¥is not:boundaries per se that.séem to concern ~
him, but their importdnce for understanding how the law functioned - . -
toresolvedisputes; Chirtakes usonacomplex tour of boundary.refations, -

but he is seatching to say:something not about propérty law, so much® ..

as the meaning of litigatiod in'Colonial New England. . .~ -

* Perhaps’ the! most Cofiimon meaning attributed to boundaries has -
to do with their political importance. Here Peter. Onuf’s-work looms
large, but for him too; it i§-not the rolé-of boundaries. in.property
relations, that is the main concern. Onuf has set ‘off after the high
culture of boundaries, not'the struggles:between two neighiboring farmers -
haggling in  field over where a fence ought to go, but boundary matters i
of state and: pational importarice: According to Onuf, there are lessons - .
to be learnéd by looking at how the states configured their. boundaries

_ 6. Tam not saying that Horwitz orotheriegal scholars understand the-tcrm.pmpéity
only as a concept. | am simply pdinting out that there is a tendency to use the word
“concept™ in‘reference to property, and that whien so used “concept™ is taken to mean
an idea. g — :

7. Jonathan M. Chu, “Nursing a Poisonous Tree: Litigation and Property Law
in Seventeenth-Century Essex County, Massachusetts, The Case of Bishops Farm,™
American Journal of Legal History 31 (1987): 221-52. : -

8. Ibid., 240. -

9. See, e.g., Peter S. Onuf, The Origins of the Federal Republic: Jurisdictional
Controversies in the United States, 1775-1787 (Philadelphia, 1983); idem, Statehood

and Union: A History of the Northwest Ordinance {Bloomington, Ind., 1987), especially
ch. 5. .
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in the late eighteenth century, lessons that have something to teach
us about the nation’s political culture. It is not property but politics—
how Americans came to understand the meaning of statehood and
union, for instance—that has spurred Onuf to study boundaries.

There thus exists an odd silence on the matter of boundaries
and property. Yet one would expect that in discussing property,
historians would want to say something about its limits, about the
boundaries set up to define what ownership can mean. If property
is founded on the right to possess and exclude, a point many legal
scholars would probably agree with in principle, then the limits of
that right—and how it may have changed over time—ought to be
considered. - : .. -

In the broadest sense, this essay explores what boundaries tell. -
us about how property works to order and control the land. To do
this, it will be necessary to examine more than just Iegal doctrine,
to delve beyond it to the social and environmental context in which
the law of boundaries in Michigarn took on ‘meaning. For something
terribly profound was happening as boundari¢s were used to mark .
off the American landscape.-As the land was slowly. settled and
enveloped in:a pastiche of lines; a stunning change, was.in the works: . -
the transformation of natiire into property. It was through boundaries
that the land came to be ordered; controlled, and ultimately, owned.. _
Thelandinall its diversity and richiness was thusinvested with:meaning,
drawn into the world of boundaries, property; and ownership. _
- That world, it inust be'said, was a symbolic onie. 10 Forboundaries
are symbols that work to conquer and-own by signifying possession. -
The lowly line—sketched out-in'deeds; marked out on maps, staked
out on the ground—turns out:to be a- mighty thing, a powerful means

- forlaying claim to the natural world: But that power is never completely .
cffective, thorough, or victorious—not when it comes to dominating
‘nature. The coritrol of nature is nevet a simple task-and. whatever
the power of lincs, they were unable to totally possess the land. For
the natural world, in truth, knows no boundaries. The study of
boundaries along the Michigan shore suggests the ways in which
property worked—with varying degrees of success—to order and
control nature. In the cnd, it will tell'us something about. how the
natural world shaped' the histoiy of property relations. It will also
speak to the terribly. elusive nature of private property, to the issue
of just how real real estate is. '

What could be more pleasing to a man of property than to see
his land grow larger, without a nickel changing hands? That is not

10. For a general statement on the symbolic nature of &ropcny. see Carol M.
(I:g;g.)“%:_sss;uion 28 the Origin of Property,” University of Chicago Law Review 52
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merely a landowner's fantasy, conjured up in a more calculating
moment. It is at times a reality, a dream come true. For the landholder,
the lake shore can be a very fickle place. Like it or not, his fortune
rests at the mercy of a boundary, where land and water come together.
That boundary is forever moving, shifting this way and that, dividing
terra firma from the not so firm. When water licks at the land, breaking
it down and carrying it off, there is every reason for the shore owner
to despair. But when the:opposite happens, when the land just inches
along, becoming bigger as the days go by—that is a gift of God. '
It is not every day that a landowner finds himself the beneficiary
of such largéss. The process of. growth is generally slow and
incremental, as was true along the shores of lakes Huron and Michigan
in the early part of thé twéntieth ceritury. At that time, a series of-
environmental changes combined to increase the width of lake front
property in parts of the state of Michigan. The newly discovered fand.
was truly a gift and a rather timely oric at that. With the state’s forests
cut-over and:soon to'be abandoned, Michigan’s beaches were looked
to ds'a new cconomic froritier. In the:1920s, realtors sold-beach front.
property- to prospective home owners; promoting thie virtues of the
shiore :to vacatioti-goers. “What better fortune to befall landowners.

- than to'see'thieisize of their property increase preciscly when develgpers. . .

were séeking'to buy prime lake front: .

" - Infact;theshifting shioreline was something that proppgty,ggﬁqrs_ .

along the lakes would liveto regret. With the shoreline on themove, .

the prévailing system'of boundary reldtions went out of control.- Who.

. Wis_to gain-title to thé'newly creatéd land, private lindowners or- .
the state? Now that the boundary between land and water had shifted, --

where exactly.was'the line that marked the outskirts of one’s property?
What was to, be the true boundary between land ‘and water? Just
- a small numbet-of peaple; a handful'of Michigan jurists, wonld-answer
these questions. But they were hard-questions nonetheless and a;great .
deal—the market in real estate,-public access to the state’s beaches,

the futur of property relations—rode on the answers.. . . =
. Land ismnot generally considered something susceptible to growth.
Yet grow. it did along.portions of Saginaw Bay, which is itself a. part
of Lake Huron. And as the shore front grew larger, by hundreds
of feet according to some estimates, it created its share of both hope
and despair. Sometime before the fall of 1919, John Rabiar, a local
fisherman, fixed his eyes on a triangular piece of such newly formed
land along-the shore of Saginaw Bay. He had heard about the land
from some people around Bangor Township, where the land was
located. The land’s legal status remained ambiguous, creating what
must have been an irresistible opportunity for Rabior. This was land
that had as yet escaped the surveyor’s eyes and the tax man’s rolls,
an unclaimed gift just resting by the water. What happened next,
as Rabior explained it, was really very simple. In his words, he “just
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squattcd on the land.”!! Building a small cottage on the shore, Rabior
availed himself of what scemed to him to be property frec for the
taking, '

a commercial fisherman, who owned the land behind Rabior’s new
home. He belicved that Rabior was trespassing on his property and
brought suit in 1920 to force him from it, thus beginning a legal
battle that would last the better part of the decade. This turned out
to be no ordinary boundary crossing. By the time the dispute was
resolved, it had cast doubt over the line between land and water,
had undermined the title to hundreds and hundreds of miles of shore
front land, and had driven developers and landowners. into a frenzy.
The Kavanaugh cases, as they would come to be known, were a dark
chapter indeed for those wedded to private property. .

Both Kavanaugh and Rabior agreed that they had discussed the

disputed property in the fall of 1919. At that time,-Kavanaugh had .

not yet purchased the land behind the soon to be built cottage, although
he had leased fishing rights there. According to Rabior, he asked
Kavanaugh “what he thought about the deal I made doivn there,
taking possession of that' ground, and he [Kavanaugh] said it -was

a good deal.”? Kavanaugh’s memory of that.conversation was

. somewhat hazier. Testifying at the trial, Kavanaugh said, lie couldnt

quite understand the basis for Rabior’s claim to theland. After Rabior -
told him that he was building a-cottage, and.a fairly costly one at .

that, Kavanaugh recalled that “] says; _J_olfnpy.lfhpggfyoy_arq right
about it, going to such an expense; 1 liope you'are right.”i3 Kavanaugh.

later had second thoughts- about this conversation, :When Rabior _

explained his plans to him, Kavanaugh' allegedly told him that “I

thought he was in Dutch, was makirg a mistake, [and] had po right .

out there.™4 . i U )

- Whatever was said between the two, Kavanaugh was unwilling
to tolerate Rabior’s presence on the land after January 1920; By that
time Kavanaugh had purchased the adjoining property, a move that

gave him fishing rights in the bay and title to the land, which he -
rented to cottagers. Kavanaugh claimed that Rabior’s cottage, among.

other:things; interfered with his-tenanits” view. of the bay.!s. He brought
suit in Bay County's circuit court, seeking an injunction-against Rabior.
The injunction was granted, appealéd by Rabior, and ultimately
overturned by the Michigan Supreme Court on procedural grounds. i

1. Michigan Supreme Court Records & Bricfs, Kavanau, h v. Rabior (215 Mich. -
231 [1921)), University of Michigan Law Library, Ann Arbor, ichigan, 16, 41.

12, Ibid., 17, )

13. Ibid., I8. - . C

14. Records & Briefs, Kavanaugh v. Rabior (222 Mich. 68 [1923]), 20.

I5. Records & Briefs, Kavanaugh v. Rabior (215 Mich. 231 [to2rpy, 3.

16. See Kavanaugh v. Rabior, 215 Mich. 231 (1921). Kavanaugh brought his suit

This was not, however, a view shared by William Kavanaugh,
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Kavanaugh next brought an action to settle title to the land and
recover the property. Again he won his case in the circuit court, and
again the ruling was overturned by the supreme court, sending -
Kavanaugh home e¢mpty handed.!? But more was at stake here than
Kavanaugh’s title to a small piece of land on Saginaw Bay. The supreme
court’s ruling in Kavanaugh v. Rabior established an entirely new
standard for determining the boundary of shore front property—one
that no private property loving citizen would stand for.

The matter of who would get the légal title to the land on Saginaw
Bay turned mainly on two questions: What was the legitimate boundary
between private and state property? And how did the Iand.on which
Rabior built his cottage arrive there? How these .questions were
answered ‘would determine whether the new land along the shore was -
public property, as Rabior reasoned, or private property, as Kavanaugh
hoped. .

The shore—of. Saginaw- Bay or-some other body of water—is -
an uncertain terrain, a vast and enduring ambiguity that the law has
been trying to bring under control for some time. It is'a place that
is hard to put.one’s finger on, a-place where water washes back and. -
forth, that is here one mimite and gone. the. next. Who, if anyorie,
ought'to..own.such’a -place: has.at timies heen unclear. “In-America,
however; there is a legal* doctrine, with roots in nineteenth-century
case law and l€gal treatises, that says the title to the shore rests in

the hands- of: the individual- states. As:a matter of federal-and-most -- - .-
state law__’,-*.t;hﬁ-:@og@ ‘is held -by-the state in trust for the public. This

so-call’ public. trust:doctrine has a long and complicated infellectual
genealogy, but its application'to the shore is relatively clear: The states - E
in America have a:lock on’the shore, a claim to its title in trust -
for the people.!® There ‘are, however,“some .exceptions to this. rule, -
and the law. as it evolved in Michigan happens to be one of them. 19

fo scitle title fo-the find.in cquity when it should have been brought in a court. of
aw. T E o

17. See Kb_vg_naugh 13.__ Rabior, 222 Mich. 68.(1923). .
s 18, "(l:lor 3 ngimu;:d disc““'flsl:iogr on ppt::}jc trust and the tfg;mélt;)ﬂre al:;d Aaglo—Aman:an .

1o see Llenn. .. MacGrady, “The Navigability. Concept £pt in the'Civil and-Common Eaw: . - -

Historical D_c_i:é!,op“xi;cwngt,' ‘Current lmpvctft'anoe? and: Some Doctrines ‘That Dont Hold
Water,” Florida' State University Law Review 3 (1975): 513, 547-68. Also sce Everett
Fraser, “Title to the Soil Under Public Waters—A Question of Fact,” Minnesota Law
Review 2(1918):313-38; idem, “Title to the Soil Under Public Waters—The Trust Theory,”
Minnesota Law: Review 2 (1918): 429-46; and Michael L. Rasen, “Public -and Private
Ownership. Rights in Lands Under Navigable Waters: The Governmental/ Pro rictary
D:stinctiOn,"‘Um'm:ersIly of Florida Law Review 34 (1981-2): 561-613. On the public trust
doctrine more generally, scc Joseph L. Sax, “The Public Trust Doctrine in Natural Resource
Law: Effective Judicial Intervention,™ Michigan Law Review 68 (1970): 471-566.and Molly
Selvin; “The Public Trust Doctrine in American Law and Economic Policy, 1789-1920,"
Wisconsin Law Review [980 (1980): 140342,

I9. See Glenn J, MacGrady, “Florida’s Soverei ty Subme Lands: What Are
-ln(llcg:f;;'hﬁ(i ?wnlso'(l)'hcm and Where is the Boundary?™ ﬁc‘xrida State University Law Review

: 611 n. 100, :
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Before the Kavanaugh case, property owners along Michigan's
shores believed that they owned to the water's edge. Unlike the occan,
where the tide rolls in and out, the Great. Lakes are largely unaffected
by tides, and thus the water's edge, wherever it might be, scemed like
a sensible boundary.2? Although riparian owners liad certain rights to
use the water of the lakes for fishing; navigation, and other purposes,
the state of Michigan claimed the lake bed under the water, which
it held in trust for its citizens. Down by the water's edge, out there
by the peace and quiet of the shore; stite authority ccased and private
ownership took control. The water's edge acted as a greatl dividing
line; a very long line that wound its way:all over the state's vastshoreline,
it was a linc that was rich with meaning and authority.2' But-it was
also a line that would soon be rendered irrelevant. In Kavanaugh, the
court held that the meander line, not the water’s edge, was the legal
boundary between private and state-owned property.2

.

““Meander lines are a legacy of the ninétcenth-century. They owe

s-whoss. task it was fo-carve:

" their existenice to governmient -Sux?:j.glgprs'
; d

the 1and-into squares so-that it'co _
~ all there was, no water, marsh, wetland r-what haveé you:

things, then the task of the federsl surveyor was simple.-Bil 1%% :
meander lines, lines that wended theirway alo; ;:ases“_“
land and -water.: The lines were approximations-that-helped dede)
-officials.compute how much land Svailable for sale? Whit
- wauted of course was land that assafe and. drj, anc i

et o AR

. this end that:meander lisies-Were, dta

m i pdat i WV LA 2. MLALw DL Y
duisting-Off old phats: and:ficld niotes; all i -an cffort<toidis
true course of the now revitalized:lines. The :

case transforned thése old lines, resurrecting y them, élevating them into

20. Technically speaking, land:that abuts water unaffected by atide is not considered
“shiore™ undér the law today. See ibid., 611.0. 93.

21, See “Note and Comment,™ Michigan Law-Review 26 (1927-8): 906-12.

22, 222 Mich. at 701, .

23. “Cise Notes,” Detroit Law Review 1 (1931): 47.

24, Instrictions regarding the laying of meander lines can be found in the appendix
of White, History of the Rectangular Survey.
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authentic boundaries. In the process, they were given a measure of
authority they were never intended to have.

On what then did the supreme court base its decision to promote
these lines? In part, at least, it relicd on an carlier decision, Ainsworth
v. Munoskong Hunting & Fishing Club (1909).25 Quoting from this
case, the court wrote: “ “It is the established law of this State that
riparian owners along the Great Lakes own only to the meander line,
and that title, outside this meander line, subject to the rights of navigation,
is held in trust by the State for the use of its citizens.”" Yet the decision
in the Ainsworth case did not get nearly the attention nor have anywhere
near the impact. that the court’s decision in Kavanaugh did. And for
a very good reason. In Ainsworth, the main issue had nothing:at all
to do with meander lines.?” The statement quoted, made at the beginning

of the opinion, was gratuitous and had long been interpreted as such— - -~

until 1923, that is, when the Kavanaugh case made it stick.

The single mostimportant sentence in the Kavanaugh opinion reads:
“When the meander line was established it fixed the status ofthe disputed
strip.[on Saginaw Bay] as lake bottom, and this status in'the law would
not change even:though a portion of it had become dry Iand." Thosé

words were -coitsidered: by many to.be the key to the-case, and:they~ |

take us to the second main issue involved, the question of how the

land arrived thiere in the first place. It was a long.established common- - ¢ -
law rule that changes o land that were both gradual and imperceptible .
would go-to the-adjoining landowner. Behind this principle rested a:: -

simple premisé;: Sinice' landholders' were generally entitled o whiit thiir

property produged-—an owner of an-apple-tree-could claim- the:apples °
for example-—then the owners of shore front were simildfly the-tightful

owners of whatever small additions came their way. New land could

between thie two processes: But generally speakinj
happened-gradually and imperceptibly, - thelandowiter:
law. concerned itself more withthe legal resilt-—thatiihe t oundary:wol
shift with environmental change—than with-thé question-of liow 'the
land developed. 3 _ )
In the Kavanaugh case, however, a rather different logic came'

25. Ainsworth.v.- Munoskong Hunting & Fishing Club, 159 Mich. 61 (1909).

26. 222 Mich. it 71, ~ '

27. The central ‘question there concerned public rights to navigable watess. If the
waters of Munaskong Bay werc deemed part of Lake Huron, than public rights to hunt
and fish in thosc waters would inbere, Otherwise, if the bay were considered part of
a nearby river, then private rights would prevail. See 159 Mich. at 61,

28. 222 Mick. at 70-1, _

29. Sce the discussion of accretion and reliction in MecGrady, “Florida’s Sovereignty
Submerged Lands,"” 621-5.

30. Sec the discussion of the rules for changes to property lines in Milner S. Ball,
Lying Down Together: Law, Metaphor, and Theology (Maditon, Wis., 1985), 98.
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into play, in part because the land in question bordered navigable watcr
Since the state claimed the lake bed of navigable bodies of water, some
believed: that if the bay had receded to create the newly formed land,
then the property should remain in state hands. But if the property
had- developed thmugh accretion, from the build up of sand and other
materials over time, then Kavanaugh should be entitled to the additional
land. In making these determinations, the changing environment of the
area would figure seriously.
What actually accounted for the new land along Saginaw Bay is

a factual question worth explonng But first mention should be made
of what was testified to at the Kavanaugh trials. A 1919 survey of
the area where Rabior built his cottage, established that thc meander
line fell 280 feet back from the wateér's edge. The civil engincer who
made the survey, Henry C. Thompson, believed that the shore front
was now three or four hundred feet out from the ongmal meander
lme 3 Stewart M. Powrie, an elected official who had lived in.the town
smce 1895, was familiar with the land in dlspute, in part. “because it
is growing and makmg every yéar.” In his opinion, the Tand along the.
shore had “been commg up, or the. water- receding, whiich ‘ever way
you choose to call'it . . . during the last 12 or 15 or 20-years. "32 There.
were many- contradactory statements’ madc concerning how much fand .
had been created. But thére seemed t6-be agreement that the land along
the shore had indeed grown larger, fer ‘whatever reasons.

. 'We don’t have to dig too decply ‘to discover what some of those
.reasons might be.-It is important to:fote that the waters of Sagmaw .
Bay are. shallow, so a lowering of ;he water level in the -bay’would
tend to expose a fairly sizable amount-of land, And, indeed, the waters -
of Saginaw Bay do seem. to have been receding in the -edrly years of
the twcntlcth century. Saginaw Bay is part of Lake. Hurgn;_whxch m
turn. is: cqm;nected to-Lake Mlchlgan -by.a- w1d‘e, deep -C
of .Maclu'nac)- -mﬁkin'g;allf’tﬁe_'se bodies- of water one-uiit:h;
spcakmg 3 Ths a change to.one lake affects water- Jevels: .
As it happened, the c:ty of- Ch:cago had been dxvertmg ater from
Lake Michigan for sanitary and otlier reasons since- 1848 The di-

_.version: .of. water..from Lake Mu;ln an. into the Mmsus!ppl chr :
watershed avcragcd -about-500° cu‘ble et per- second  (cfs)-untit- 1900~ j

After that time, the amount of water diverted increased until 1928,
when an annual average of roughly 10,000 cfs was reached. Consider
that a dwersxon of 8,800 cfs translated into a drop ?f .43 feet in'lake

31. Records & Bnel's. Kavammgh v Rablor (215 Mich. 231 [1921]), 20.

32. ibid., 48, 49-50.

33. Ivan W. Brunk, “Changes in the Levels of Lakes Michigan and Huron,” Journal
of Geophysical Research 66 (1961): 3329 n. 2.

34, International Great Lakes Levels Board, Regulation of Great Lakes Water Levels:
Report to the International Joint Commission, Ottawa and Chicago, 7 Dec, 1973, 44,
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level.3 That sounds small and inconsequential, but it must be.
remembered that historically, the Great Lakes have varied through a
very small range of water levels of less than six feet. The sheer size
of the lakes combined with their small -outlets mean that they tend
to be fairly stable and self-regulating—a fact that spurred landowners
to develop the shore front property.* Soon shore owners found that
cven small changes in the water level affected their interests, especially
in areas like Saginaw Bay where the depth of the water tended to be
very shallow, ) o

But to place the blame for iowering the level of the ‘lake water
on Chicago alone would be neither fair nor justified. Another factor—
the dredging of rivers—was also at work here, although many at the
time may well have been unaware of its impact. Between 1908 and

1925, gravel was mined from the St. Clair River, which connects Lake” - -

Huron and Lake St. Clair. The gravel once removed expanded the
~ Space available for water to escape from lakes Huron and Michigan.

Thus the flow of water out of the lakes increased, loweting.-tl'n_: ‘water

level, it is.estimated;by an additional .3-feet.37

Thén there is the decline in precipitation to consider. The ‘chief - -

source of -water for the Great Lakes basii, precipitation is a key factor

influencing. lake levels, The years from: 1917 to 1923 were: drer than -

usual, - with rainfall avetaging over 6 "percent below the norm of 32
inches, or reughly 14 incHes less' rain than wouid be expected in the
period, The fall in precipitition combined with diversion and diedging

all worked: to.cause the water in Saginaw Bay-to drain away, exjiosing "

new land along the shore. The law has: a'name for the procéss whereby’
water recedes from'the shore; it is called:refiction: But-no matter what
one called it there was no doubtingthe riew- land-thiat was-appearing,
Oddly enough, it was not all too long. before this time that the: great
historian Erederick Jackson Turncr declared-the clase o rontier.
Orie can:onljin ggine:what cottagers-alogg Saginaw:Bay thought abe
the Thtner thesis: - . ‘ e o o
. For. thefrontier was hardly at an erd in Michigan, -where-fresh

land was emeiging in part because of ‘a fall in ‘water levels: -But the
land was-also-gaining in size because soil was traveling from one place-
to. another. -Increasing amounts_of.silt -and -sand;-driven -toishore: by -
‘wave "action, “miay’ Rave ‘bean ‘building™up “thie Tand along the shore.

35. Robert E. Horton and C, E. Grunsky, Hydrology of the Great Lakes, Report
of the Engineering Board of Review of the Sanitary District of Chicago on the Lake
%;;vﬁn&g‘ Controversy and a Program of Remedial Measures, pt. 3, app. 2 {Chicago,

36. David H. Hickeox, ed. Procecdings of the Symposium on The Great Lakes:
Living With North America’s Inland: Waters (Bethesda, Md., 1988), 83.

37. Jan A, Derecki, “Effect of Channel:Chariges in the St: Clair River During the
Present Century,” Journal of Gréat Lakes Research't1 (1985): 201-2,

38. Horton'and Grunsky, Hydrology of the Great Lakes, 23, 85.

39. See the discussion of deposition in. William Ashworth, The Late, Great Lakes:

[ Yt R R

PRSI A ket aae

RO ST

woanr
rlroram ard

Ly [
PR P XTI S




76 THE AMERICAN JOURNAL OF LEGAL HISTORY Vol. XXXVII

The disputed land on Saginaw Bay lay between two rivers—the Saglnaw
and Kawkawlin—which tended to bring large amounts of sediment into
the bay. As lumbermen deforested the. area, building haul roads to
move the logs to markét, they increased the rate and amount of soil
loss. That caused the sediment load in the rivers to grow even lugher 40
When the river water reached the bay.it droppod the sediment, mcn:asmg
the height of the lake bed at the rivers’ moutlis and thereby posing
a threat to boat traffic. To improve navxgatxon, the silt was then dredged
from the estuaries and deposited. in the bay. Depending on where it
was dumped and the effect of winds on the current, the silt may well
have helped to build new land, a process termed accretion under the
law.# Thus soil upstrcam in the Saginaw watershed might travel all

the way down to the bay and then back to the shore. And as biomass

journeyed, from one point in the basin to another, the dream of an
endless frontier lived on, but so did the troublesome questions of property
rights and boundaries.

Judge Samuel G. Houghton, author of the circuit courts rulmg |
in Kavanaugh, ventured no opinien on how the disputed land on Saginaw -

Bay got there. Not .only that, Houghton even refused to say whether.

Kavanaugh owned the property in ‘question, desplto the . testlmony on -
the topic. But that did not stop him:from ruling in Kavanaugh’s favor, .-
at the same time diminishing the authority—what little it had—of the -

meander line. What struck Houghton'was Rabior’s forcible eatry onto

the property; an action that if condoned would encourage further -
breaches of the peace. If Kavanaugh did not own the land outright, --

ke did, accordmg to Houghton, have possession.of it for many years—
an asseftion that was hardly backed up by the facts. The defendant,-

he felt,.had no such élaim to the land. Even the defendant. himself ..
admitted that the land belonged to the state and, in any case, Rabior

had.never-obtained:the right to build-on it. andm ‘Ho
iclear whethér- thie stife- actually ownod_t

jon - unpjled
that it .was:

obviously was miot persuaded by the defendant’s argumeén
meander liné determined the boundary between state -and’ pmvato
property. Meander linés were “imaginary,” as he put it, “oftentimes

looked upon and referred to as the shore lme, but froquently we ﬁnd .

An Environmental History (Ncw York. 1936), 189-90 and Water Levels Reference Study,
Project Management Team, Living With the Lakes: Challenges and Opportunilies,
Washington, D.C., July 1989, 26-7. -

40. For a discussion of loggmg in the Saginaw area, sec George E. Butterfield, -
ed., Bay County: Past and Present (Bay City, Mich,, 1918), 94-107. A more gencral
treatment of logging and deforestation in the Great Lakes states can be fourd in Michael
Williamns, Americans & Their Foresis: A Historical Geogmphy (Cambridge, 1989), 193-
237. For a brief: technical explanation of logging and its cffect on s0il loss, sec Thomas
Dunne and Lunda B. Leopold, #ater in Environmenial Planhing (New York, 1978),
5389,

4l. See the discussion of dredging, siitation, and the accretion of land in Records
& Bricfs, Kavanaugh v. Baird (241 Mich, 240 [1928]), 289, 72.3, 75, 77-95.
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it is out various distances from the shore. ™2

The supreme court had little trouble overruling Houghton, disposing
of his decision in a mere five pages. Unlike Houghton, the supreme
court did not hesitate to express a view about how the land had developed.
“From the testimony,” the court wrote in Kavanaugh, “we are persuaded
that the disputed strip which lies between the meander line and the
present shore or water [ine is, in the law, submerged land and lake
bottom.” In the court’s opinion, the land in dispute had never been
surveyed in any formal sense. “We think we may indulge the
presumption,” the court continued, “that when the meander line was
established it followed the then existing shore line.™? ‘Far from being
a figment .of the imagination, the supreme court was saying that the
meander line was indeed the real thing. o o

Owners of shore front, who for. decades had thought that their -
land extended to the water’s edge, found that boundary to have suddenly
washed away like a footprint in the sand. In jts place, the court had

With hindreds -and;;hundréds of miles- of Michigan shore now

converted to-public property;. the- efforts at damage control began in
carnest. As one newspaper noted, renters on Saginaw Bay who hoped
to escape the payment- of ground rent because of the supreme court
ruling could forget it. A careful reading of the Kavanaugh. opiniod,
the paper reported, suggested ‘that not all lands would’ become state
property, only thase which were the ‘proditct of: réliction. ~Accrcted.
land,” the papér ‘pointed out, “according to all decisions, both ‘of-the -
state and tlie United States supreme courts, becomés the property of

opinion held, above-all;élse, was:clear: Themcaiidet lific was fiow-the-
boundary, atid ‘privaté landlords hsd no right to collect rent on land
they did not own. That was all simple enough. And :with the law on
their side, renters on Saginaw Bay and at othier points:throughout the
state withheld their rent. Indeed, the Department of Conservation’s own

director, John Baird—the man responsible for this hiuge addition to

42, Records & Briefs, Kavanaugh v. Rabior (222 Mich. 68 {1923]), 30-6.
43, 222 Mich. at 69, '

44. “Shore Lands Not All Affected By Regent Decision,” Bay City Times Tribune,
26 Mas. 1923, ' -
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the public domain—advised such a course of action.4

By the summer of 1924, with state surveyors now marking the
meander line along Saginaw Bay, shore owners banded together to
protect themselves. In October, some landowners met with lawyers to
form the Shore Owners Equity Association to defend their rights to
the shore.4¢ Burrall G. Newman, a local real estate developer, was elected
as secretary of the organization. In a fit of indignation, Newman
described the state’s claim to the shore front—whlch rested on the
meander line rule—in these words: ;

Thisis 2 move on the part of ambmous pohuuans actmg for the state of

Mlchlgan. to confiscate farmers® and resorters® property without paying a cent

for it. . . . It is a blow at the development of Bay City. and .the surroundmg- e

tcrritory, as substantial summer homes will not be built on land which is

. open to trespass by everybody, irrespective as to race, color or character.9

The meander line, however simple it may have been to mark out on
the ground, turned out to have some very complicated consequences.
And not least among these was its threat to social relations. As Newman.
and his colleagues saw it, the meander line compromxscd private property-

rights by openmg them to racial and class transgressions. But whatcver )

Newman's passxon, it was not cnough to move shore. owners to join
in his call te arms and the orgamzauon soon floundered for lack of
support. €

That, however, did not cause-William Kavanaugh, rebuffed twice -

by the state’s highest court, from giving up his fight. The decision making
_ the- meander ‘line an authoritative boundary senously threatened his
interests. In-early 1923, the meander line issue surfaced in proposed
legislation concerning fishing in the Great Lakes. The bilt, sponsored

by Representative A. W.-Miles, regulated fishing devices so-that they

could not extend beyond one mile from -the-shoge. The shore—and:

this is whiat enraged Kavanaugh—was defined-in:the bﬂl'as th¢.incander.. -
e ﬂte&.ctual '

line, a point several hundred feet at places back of
shore was at thls nme 9 Thus the eﬁ'cct -of the lcglsl tion.

S

Kavanaugh who headed the Commercnal Flshermen’s Assoclatlon of
Michigan.5® When the bill finally passed, however, it had ‘been. amcnded

with the dverage low wiiter mark substltutcd for thic’ micafiderlivié as - -

45, Sec his tcétimonﬁ in Records & Briel"_s-. Kavanaugh v. Baird (241 Mich, 240
{1928, 113, -

46. Information about the Shore Ownérs Equity Association came out in arother
case involving shore land on Saginaw Bay. Sec Records & Briefs, Newman v. Bump
{245 Mich. 665 [1929)), 397.

47. Quoted in ibid., 378.
48, 1bid., 268-9, '
49, Michigan House Biil No. 287, File No. 101, 8 Mar. 1923,

50. “Kavanaugh Takes Issue With Solon Over Fish Bills,” Bay City Times Tribune,
22 Mar, 1923,
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the boundary of the shore.5! Kavanaugh assumed ali along that John
Baird was behind the effort to apply the meander line rule here.5? But
whether Baird played arole in the legislation or not, the episode suggested
that Kavanaugh’s interests were likely to suffer should the meander
line continue to be deemed an authentic boundary.

How to deauthenticate that boundary, to undermine the very
purpose and existence of these lines became for Kavanaugh a consuming
passion. Back to court he went, for a third time, filing suit in December
1923 against John Baird as the representative of the Department of

. Conservation.s® The suit sought to quiet title to the property along

Saginaw Bay. As the case dragged on over the next four years, it raised-

the same tough questions about the boundary between land and water. .

Interpreting the supreme court’s earlier decision to sdy that only
relicted land reverted to state ownership, Kavanaugh’s lawyers tried

to prove that the land along.the bay had been accreted. Many witnesses -
were brought forth to prove accretion, but the plaintiff’s star witness. - -

was Irving Scott, a professor of geology at the University of Michigan.
An authority on lake shores, Scott spent time before the trial visiting

the site, strolling out over it, digging deep holes into: the shore land, -
and inspecting what he found. He concluded that the: land: was indeed-
the product of accretion and based his finding on several factors. In- -~
the first place, the vegetation growing ‘beyond the meander lirie- was.:

mostly’ poplar and willow trees, in contrast to the oaks, maples, and
elms ke found behind the line. The poplar trees toward the shore were

about fifty-to sixty years of age, meaning that they had grown upafter. - E
the meander line ‘had’been run in 1849, Poplar and willow trees; he
made clear, did not-grow in submerged water or at points where waves -

would be crashing into them.5 Second, it appeared from the holes . .

that he had dug that the land along the shore was composed of several .
different layers, The stratified nature of the soil-again siggested.accretion.

Indeed, .t believed that accretion would-be expected: along pats of - -
Saginaw Bay,- especially near the head of the bay. For it was to that - .

point that waves and currents, brought on by nerthieast winds, carried
sand and other deposits. Finally, there was plenty of fresh-silt ready

to be transported to shore since the land in question sat bétweei. the - -

mouths of the: Saginaw-and Kawkawlin-rivers, whicki-regularly-brought
such matter into the bay.3s

1. Act of 11 Apr. 1923, No. 44 {1923] Mich. Pub. Acts 64.

52. In part, the tension betwéen Kavanaugh and Baird was over fishing regulations,
Apparcmlm Kavanaugh had been paying off a government official for some time in
order to ship undersized fish to market in New York. Baird put a stop to this practice.
See W. H. .E_V_allaoc 10 A. J. Groesbeck, 17 Mar. 1924, Official Correspondence, 1924,
RG48, box 52 file 3, State Archives of Michigan, Lansing. .

53. Records & Briefs, Kavanaugh v. Baird (241 Mich. 240 [1928)), I-11.

54, Ibid., 81, 88, 90-1.

55. Ibid., 85-7, 91.3,
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It was a very neat and convincing story that the plaintiff had here.
But it was a story that Judge Houghton, who first heard the case,
was unconvinced by. It was not that he did not believe Scott. For
it was hard not to believe him, armed as hc was with mountains of
evidence and an impressive set of academic credentials, Houghton simply
felt that it did not matter whether the land had developed by accretion.
There was no need for shore owners to be digging holes and examining
~layers of soil to determine if there was lake bottom somewhere under
- their land. And there certainly was no reason for jurists to dirty their
‘hands with such matters. There was a simple rule available in cases
such as these. If the meander line was the boundary between private
and public property—now the law in the state according to Houghton——-
then everyone could rest easy.5

Everyone, that is, except those who thought they owned waterfront

property along the Great Lakes. These people, the plaintiff's lawyers
argued, had never considered the meander line an authoritative
boundary. It was fiction, felt the lawyers, to hold that the meander

line had once marked the true shoreline. Those lines were only |

approximations. used to calculate acreage; purchasers of shore front
had never-paid- any attention to them, except-in recent years. Instead,

a far more.setiled boundary, in the, plaintiff's vxew, suggested 1tself '

the low water mark or the water’s edge.5 -
That was a boundary that afforded shore owners a large measure

of protection for. their propeity. It guarded first against potential

boundary - transgressions of the-kind. represented by John Rabior.

- According to the- plamtlﬂ‘s lawyers, -2s. things now- stood: “No home .

OWRET, ‘can any longer- enjoy- his original property if a horde is let in
at the front of it to monopolize his water front, simply because it has
been somewhat lengthened by accretion or reliction.”® But if the water S
edge were reinstated as the boundary, it would act as a vast no trespassing

sign, a demarcation that would bring peace back to the shore or at .

least help to réstore social order.
Such a line ‘would protect not only agamst the unruly horde—

for who ever knew a horde to be anything but unraly—but also against

a disorderly nstural world. Boundanes, wherever they are drawn, serve

a number of different. purposes. in cultures-founded on private.property, -

not the least of ‘which is their role in protecting against the vagaries
of nature. The water’s edge seemed to offer a flexible boundary for
preventing the natural world from disordering property relations. The
problem, of coursg, is that it is not always easy to specify the boundaries
of places prone to dramatic environmental changes. Would the meander
line or the water’s edge give shore owners the best insurance against

56. Ibid., 1736,
57. See the plaintifls briefs in ibid.
58. Ibid., “Supplemental and Reply Brief on Behalf of Plaintiff and Appeliant,” 37.
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a shift in the boundary between land and water? Which would be the
more stable and enduring boundary line?

One might say that the meander line, becausc it is fixed, has a
vencer of stability about it. What could be more enduring than a lirie
located on a map and marked on the ground with monuments? This
was a visible line, a line that could be seen and confirmed. Indeed,
it existed only to the extent that it was visible. But a meander line
is, at the same time, an imaginary construction. It does not exist in
its own right, but is the work of the culture that produced it. And
it is this imaginary quality: that makes it at best an ephemeral line,
a line that can disappear as easily as it appeared—for any number
of reasons.. If the water level were to rise significantly, the meander -
line might well vanish, or-at least be ‘obscured from view. Were this
to happen, were it no longer to be a visible lie on the ground or
on a map, how would it ever be known again as a boundary?

Of course, the water’s edge is also.an imaginary line since, when
all is said and done, water really has no edge to it. It might be argued
that the water’s edge is, in Some respects, more stable than the meander
line. Surely it has the virtue of flexibility on its side, shifting as it would -

with. changes in the line between land and water, And- setting the - - -

boundary. at .the water’s edge at its lowest mark made emirient sense,’
at least.iri the plaintiffs view, because the Great Lakes are not fidal

Wwaters subject to' high and low water states % Such a boundary would "~ -

be by definition unfixed -in space, But if the watcrs of* Saginaw Bay -
drained .away, if 'the bay someday became bone dry, then what? To -

what point woiild “shore” owners on opposite sides of the bay own? <~ " -

No one expected-the bay’s water to disappear completely. But with -
Chicago’diverting-a substantial amount of water from lakes Michigan
and Huron, the threat of lower lake levels remained. As the Kavanaugh
case made its way tlirough the courts, the state of Michigan launched

a suit against Ilinois and the Sanitary District of Chicago t6 stop them - -

from further depleting the supply of Great Lakes water. The context
then made-the ‘mearider line rule attractive to Michigan officialdom,
which risked losing vast amounts of both water and land.” And who -
knows who. might have had a judge’s ear or even two. -

By 1926, with Houghton declaring them as true boundaries, -
meander lines had taken on a role that the surveyors who hastily
scrambled to lay-them had surely never foreseen.. The meander line
was nearing the peak. of its legitimacy. It was pushed in that- direction
by the supreme court's ruling, on appeal, in Kavanaugh v. Baird.
Displeased with Houghton’s decision, the plaintiff appealed to the
Supreme court-—and again he lost. The court was unmoved by the

39. See ibid., “Supplemental Reply Brief of Plaintiff and Appellant on Question
Submitted by the Court,” 9-11.

60. Wisconsin v. flfinois, 278 U.S. 367 (1928). The law suit began in 1926,




82 THE AMERICAN JOURNAL OF LEGAL HISTORY Vol. XXXVII

plamtxffs plea for title to the low water mark. “We take judicial notice,”
the opinion reads, “that the meander line correctly delineated the
boundary between the water and fast land at the time it was run.”
The court conceded that the ruling was out of line with the prevailing
legal doctrine. But to overturn the meander line rule “would be to
turn over to private ownership hundreds of thousands of acres of land
which the recent low waters in the Great Lakes have uncovered. . .
and exclude the public from any beneficial use of them.™!

The ruling earned the contempt of the state’s real estate interests,
still suffering from a slump in shore front sales that began in 1926.

~.According to one report, the Port Huron Real Estate Board “feared

- the effect of the decision which clearly defines the relicted strip as public

property, and subject to public use, such as picnicking by persons who ...

might gain entrance to the shore by public routes.”™ The board
contemplated sending a resolution to the state realty association that
would have stopped people from usmg the newly formed beach
property.62 Calling the decision a’ gncvous injustice,” the Muskegon
Chronicle noted- that the decision came just as the tourist and resort
industry was set to capitalize on the state’s waterfront. The paper
demanded fegislative action to confirm “waterfront owners in- the full
use and occupancy of this relicted land"53-—a suggestion soon taken -
up by one Michigan senator. In 1929, Senator Orville Atwood introduced
‘a bill to make the “water’s edge as from time to time existing” the
lcgal boundary.along the state’s shore front. The bill managed to make
its way to the governor’s desk, but was uitimately vetoed.® At least -
for the moment the meander line remained secure, Yet for all its seeming
authonty as.a boundary, there were weakness&s, cracks in the line’s
legitimacy—fissures opened up, at least in part, by the line’s threat
to social relations.. In’ the end, -it was perhaps more of a dotted line
etched across the landscape, somethmg its supporters were hardly ready
to adrmt ' _

m

The water’s edge had at least one thing recommending it: It looked -
a lot more natural than the meander lines that trailed off across the
land. That is not.to say that the water’s edge was more natural than
the meander line. It inerely seemed that way at times. For in truth,
nature does not come to us with boundaries. Boundaries are nothmg
if not social constructions, the products of the cultures that imagine

61. Kavaraugh v. Baird, 241 Mich. 240, 251, 252 (1928).

62. “Shore Property Decision Attracts Attention Here,” Port Huron Times Herald,
4 Jan. 1928.

63. “Lawful, But Unfair,” Muskegon Chronicle, 4 Jan. I928.
64. Michigan Senate Bill, No. 316, File No. 337, 27 Mar. 1929,
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them. But not all boundaries are equally credible, and some will seem—
or be made to seem—at times more authentic and reliable than others.
For seven years, the meander line, whatever its faults, had marked
the boundary of the Michigan shore. But with the important decision
of Hilt v. Webber in 1930, Michigan law reverted back to an older,
and some would say safer, standard.ss Once again the water's edge
became the ruling boundary along the shore. ,
The disputed land in the Hilf case lay due west of Saginaw Bay,
on the shores of Lake Michigan’s eastern fringe, where sand dunes
rise up at points over one hundred feet into the air. It was along this
shoreline that Herman Webber purchased some land in Oceana County.
By the 1920s, the area was in the grip of ‘entrepreneurial ambition as
profit-seekers like Webber tried to cash in on the shoreline’s beauty
by converting it into a vacation spot. Before buying the land, Webber’s
life had gone in a number .of dircctions. He had been in, farming,
lumbering; had briefly owned part -of a laundry, and now happened
into real estate.56.In 1925 he bought several parcels of land, beach front
propérty—or so he thought.6” These were prime pieces -of property,
wooded, té some-extent, complete with spectacular bluffs and.dunes
with nice lével-plateaus atop them. Webber intended to.‘plat ‘the land . -
he purchased into lots and sell them to vacation homeowners, - oo
- Two years“after he bought the land; Webber noticed that some
trees had, been. cut-down on it. On further investigation he discovered .
that a path had. recently ‘been forged through his property, the work®

- of a county’ sutveyor.. According to Webber, this was_the first that\ .

he had ever heard of ¢

him. He notified John Hilt, the former owner of one piece of Jand, .
on 11 October 1927: 'Shortly thereafter he had a conversation, with
Homer Bailey, the real estate broker who had handled the deal. Bailey
told Webber to go. forward with his plans to subdivide the property
and sell it.- Evidently; whatever the legal rule, some real estate brokers
in the area ‘agreed that the water’s edge still marked the western line
of Lake Michigan shore front. According to Webber, Bailey told him
that if he were to raise a fuss over the meander line, “it would kill

65. Hilt v. Webber, 252 Mich. 198 (1930),

66. Records & Briefs, Bankers Trust Co. v. Webber (244 Mich, 697 [1928]), 55.

67. Ibid., 1-17; Records & Briefs, Hilt v. Webber (252 Mich. 198 {1930}, 1-20.

68. When he bought shore front in 1925, Webber ctaimed he .had heard nothing
about a meander line. But a little before 1927, a rcal estate broker mentioned the meander
line to him in the course of a conversation about someone who was squatting on Webber

property, Scc Records & Briefs, Bankers Trust Co. v. Webber (244 Mich. 697 [t928),
54-5 and Records & Briels. Hilr v. Webber (252 Mich. 198 {1930]), t60.
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all the Lake Michigan frontage.” Four hours later, Webber testified,
someone shot him and his wife at their home.®?

Before purchasing the propertics, Webber examined them onl foot
and consulted blueprints of the area. Convinced that what he was buying
was a picturesque piece of beach front, Webber bought by government
description. The deeds were exacting, filled with whole numbers and
fractions noting the lot, section, township, and range—the typical way
of conveying land that had been formally surveyed by the federal
government.” One might think that such precision would leave little
room for error or miscalculation. But onc would be wrong. There was
nothing in the deeds—nor should one expect there to be—that said
where the western boundary of Webber’s land fell. That was 2 question
of law. o - _ SR

In 1928, John Hilt sued Webber to foreclose on the land contract
they had signed. Webber filed a cross bill that claimed fraud in the
sale of the land. Thus began Hilt v. Webber, acase that would ultimately
test the limits, indeed the very essence and merit of the supreme court’s

meander line rule. The plaintiff claimed Webber, having been hit. by -

the downturn in the real estate market, was trying to wriggle out of

his obligations.” Webber, however; maintained that “the . western. o
boundary of his property had been inisrepresented 0 him.: Not-only . -

-

did he not own the land he thought, his riparan rights had: been
compromised, including his ability to evict a :squatter-whe had built -
a small place for himself on the 1and in question.™ As the case progressed,

the boundary issue emer-gcdaS_a’j.pgint"of sirigular importance: Had

Webber purchased to the water’s edge or to the meander 1ine?. Which

was the operative boundary? D
Both sides. in the case agreed on one thing that ‘a stable.set of

boundaries was needed to mark the shore. But whether the. meander

N

line or the water's edge came closer to offering-that .g&g}fﬂi&y,_._wag:;harﬂ
to say. The plaintiffs’ lawyers believed the watei's-edge. provided::
assurance to shore OWners. They’ reasoned that. since-the: G1% es .
were not subject to 2 tide, the high water mark, “if -sucli:can e id .
to exist, would be merely seasonal.” The low wat_e:'.-.niat{t-,,_t_h_ft__-;d?ﬁcf

continued, would essentially be the water sedge. Under these ¢ircumstances,
the water's edgemade:sen&e-as“thetl;lc, prgquealand legal bounda:y"

To rule in favor of it would-helpSpur developrient, the el maintaified;
«and forever fix the boundary lifie of riparian ownefs on our Great Lakes.”
The water's edge was «definite and certain and in linc with what all persons

now owning property on such lakes belicve they own."?

- &9. Records & Briefs, Hilt v. Webber (252 Mich. 198 [1930D, 1534,
10. Sec, €. ibid, 13, )
71. {bid., “Bricf for Plaintiffs and Appellants,” 19,
72. Tbid., “Brief for Defendants and Appeliees,” 1-12:

0 3‘{3;‘ 9lbici.. sgyppicmental Bricf for Plaintiffs on Overruling Kavanaugh Cases.” 5, 19-
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Not s0, argued the defendants’ counsel: “Could anything be more
certain than the boundary established by the meander line, which since
the survey of 1837 has remained absolctely immutable?™™ Surely the
meander line offered more stability than a line that would fluctuate
with water levels, crosion, and other factors. Indeed, no less an authority
than the attorney general agreed with the defendants. In his opinion,
the meander: line rule was founded: on-the need “to-create some:fixed
and certain line' which shall mark the separation of property rights.”
The meander line rule - -

makes for certainty of ownership. There is.no variation as the. years roll on.

The proprictary owner inside of the meanider line will know what his-land

will be twerity years from now if he-continues in ownership, Contristing with -

this the rule of the other Statés-[that the water’s edge would: govern], we

find under their theory a changing: and uncertain line which moves in or-out

with the lake level.”s L
What could possibly be a more stable line than one that remained
fixed in space, ‘no :matter what happéfied? This was the basis for the

opposing side’s position. - -

It was-not, however, the ‘supreme. court’s- )_{icw; at lqaét_-n_ot-ihe )
view of the majority. The cight-membei court had changed-somewhat .
in the two years since the’ 1928 Baird: decision. Three new. members .. - .

joined the court, intluding Louis HFean who would write the majority . -

opinion in the Hilfcase.. . .

.Fead-had his reasons for holding forthe water’s edge. Theyincluded, - -
among other things, the fact that the.fieander line tule articulated:in .-
the Kavanaughi-cases had been"based on dictuin, Unfortunaté-langiiage - .
used in-the Ainsworth case had ‘been 'untritically imported- into-these. -
decisions and made into law. But- he:had".other reasons as well for - :
overturning the meander line rule. Mdander lines, he-felt, had never -

accurately ‘representéd-the ‘shoré. Thej were-

to-Fead, “wis

% P oo, g
ictated such gule..

where nature:had placed it—at-the water®
authority, and; ot Ieast of all, ‘Hature itse
... Feadyrieds as. hardsas he could; 100
and logical'aspossible. Consider; for 4 144 nt

The Kavanaugh cases, he believed, had overturned. a-settled principle
of law—that an upland riparian wag ‘entitled to relicted land—thus
putting “the Great Lakes in a legal strait-jacket,” Fead:himself inclined.
toward the older standard. His reasoning in this regard flowed from

74. Ibid,, “Defendants’ Reply Brief on the Subject of the Possible Overruling of

the Kavanaugh-Casés," 7, .
75, Ibid., “Brief of Attorney General Acting as of Amicus Curise,” 15, 16.
76. 252 Mich. at 212. ' B

e ' . g ': .
R A S AL ol
ment, his thoughts énreliction.

~nt
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his opinion that the law of the sea applied categorically to the Great
Lakes. Fead fleshed out his view as follows:

All maritime nations, recognizing the vagarics of the sea, beyond human control
and anuclpanon, have evolved systems of law, founded upon rational
conceptions of common justice, to adjust and compensate its effects. The most
ordinary effect of a large body of water is to change the shore Jine by deposits
of erosion gradually and imperceptibly. In such cases it is the general, possible
universal, rule . . . that the title of the riparian owner follows the shore line
under what has been graphically called ‘a moveable frechold.™™

- In effect, Fead was classifying the Great Lakes, under the law,
as oceans instead of lakes. It must be'said that the Great Lakes, because
* of their sheer size, hold an ambiguous position in the law, Too. largc»
to be' considered merely inland- lakes and yet not quite-oceans,.the
Great Lakes have from time to time ermerged as aberrant legal entitics.
_The law doesnt really know what to do with them. But Fead did.
By classifying them as oceans, he made what happened to them seem |
rather ordinary, as part of the natural order of things: As Fead
représented-them; the Great Lakes shaped their own destiny. He implied. .. -

that whatever happened to them was'beyond the power of human-control . L

‘and’ thcrefore ‘fiatural. If the land thit; emerged along-the rim. of these
large | inland seas was simply the product of natural foices “bcyond :

human “coffrol”then the benefit- ought to accrue to the- ad_]mmng 4 L

landownﬂr S advantage That all seemed natural enough to him. -

. Ofcourse’what had been liappéring to the Great Lakes was hardly .
a naturai phcnomcnon by any stanctard a point not completely lost-. . .
on Feads colleagfues In a concurring opinion, justices North and Potter . . -

wroté ‘that: the law of the sea should govern “the Great Lakes.only. .
so far as; apphcable. The doctrine ef reliction, in their view, had no.:
rclevance to:changes to land caused: by evaporation and preclpltatxon
or by, diversion and drainage.™ The Great Lakes were far more vulnerable
to mampulatmn, they scemed to say; than oceans.. And private
landowriegs ought not to be ‘the beneficiaries of what. reaulted from
human cOntnvancc :
Only two justices, McDénald and Wiest, begged to daﬁ'er with
Fedd aind thirow their support behind the meander line, If the water.
-from. the_ G;'eat Lakes; receded, _for. whatever reason,: they behequ that _
the adjommg jandowner did not lose out entirely. The teoessnon ‘of
the water did not deprive private shore owners of their riparian rights—
to build- wharves, fish, bath, and so forth. What the shore owner did
not get, in“this v1ew, was title in fee to the relicted land. That, they
held, ought to remain in state hands. “My Brother’s opinion -is far-
reaching,” Wiest lamented, “for it constitutes the Michigan shore line
of 1,624 miles private property, and thus destroys for all time the trust

77. Ibid., 219,
78. Ibid., 228.




1993 BOUNDARIES, NATURE, AND PROPERTY ON THE MICHIGAN SHORE 87

vested in the State for the use and benefit of its citizens,"»

But Wiest’s was a lone voice, drowned out by the loud roar of
Michigan’s realty community. Their response, it need hardly be said,
was pure, untrammeled elation. “Yesterday's decision,” said A" M.
Larson, president of the Muskegon County Real Estate Board, “was

the best news we have recéived here i n‘many years."™® Louis Webber,
secretary of the Michigan Real Estate Association, believed the decision
would help spur.the sale of Michigan resort land, boosting:thie prospects
for further development on the lakess1 =

~ Meanwhile; . 'the meander linc drifted off into. obscurity, the
nts‘mar, it rusting their w 40 oblivion. Butthelincssecmod .
S,than from. view. One editorial
be meander line fselt A’ mere

It.-was_;vl‘ath_{‘.'r-:;a-g_Questioh of limits and:y
are there in ‘the first place. Lines -cani'h
number of wa

: ks _',-';_t_

-

o back s n yith

a

alogical

Holild 1és5én the Ligalioh o this subject oo the waters

edge is certainly a visable [sic] and' practical ‘boundary.”™ Thus the

79. Ibid;, 231. : L

80. “Realtors Jubilant Over New Ruling on Relicted Lands,” Muskegon Chronicle,
3 Dec, 1930 . _

81, “Jenks Sees-Relicted Land Case Victory For Owners,” Port Huron Times Herald,

82. “The Shore Returns to the:Ownet,” Thie Grand' Rapids Press, 3 Dec. 1930,

83. “Case Notes,” Detroit Law Review 1 (1931); 48.
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decision rested not merely on good law, but on sound geology as well.
The logic here is not all too hard to follow. The water’s edge made
eminent geological sense because it was rooted in nature. It marked
a boundary as God would have it—very clearly, there on.the land for
all to see with their own eyes. What could possibly be-a better boundary
then an already existing onc, placed there by the kand-of God, lying
in wait for the geologist who would venture down:the beach to find
it?4 ' '

No matter that the water’s edge was just as imaginary as any other
boundary. What it seemed to. have, sométhing. that-the meander line
could not claim, ‘was nature’s imprimatur. Its appeal as a boundary-
rested in part on simplicity itself. There were no markers necessary
here, no stikes, posts, monuments.or artificial contrivances of; any-sort— -
just water washmg against thic land. It was a boundary not casﬂy
dismissed, at least not by those with the power to do so at the time.
For that would have required an act of will, no- less 'strong than. ‘the '
act of God. that purportedly put the boundary there in the. fitst place—., . .
the will to set fimits, to overturn the passion for private property. .. ‘

What lhen' docs the hlstory of boundary relations in. M:qlugan ; B
teach us? Inthe broadest sense, it has some’thmg tosaya -abouttlieT mcamng
ef that lusive: term, property. From tune to ume, the tem tauon 'to ;

'r)d' -

Waldror. Property, it is- Waldron's view; “is-the coneeppt 0fia SYSteRt -
of rules go; j'mngaoccss to and contzol of matcmal rcsoi;m_e‘_s,_ Once
3 "_’;‘cq;g_?}pt,;.,_.
asso manyhavc msxsted thcn what doesnmean tocall ltsuch ‘Coqetpts
' lt has bae >

1ccs -And: 1t is from such ice "that
} 'ng 87 Thus to spea'k of tjﬁe coneept “of- prepe

84 A word on thc title of thlspapcrlsealled for beie. It dm&omaspepch
that Thomas Hart Bénton gave in Congress where he declared: the.Rocky Moun{ﬁ_.
. ‘to be the-proper: westem Sinit- of the-tepublic: Ini words: <Alon sshieback ofthis ...

ridge [tll;ic Rocgfy"Mounmhn?l& the wcstﬁ Im%t “of :ﬁ"‘ - Fepublic-shiould b ‘deawi;and"
the statue ‘of ithe fabled god Terminus. should be. raiséd-upon its. highest peak,, never
to be thrown down.” Spéech in Senate, 18th Cong., 2d.sess., 1.Mar, 1825, Register
of Debates in Congress. . . . (Washington, D:C,, 1825), 1:712. 1 thank ‘Donald Worster -
for mentioning Beriton's spcech to'me.

85. Jereiny Waldron, The Right to Private Property (Oxfoid, 1988); 31.

86. Waldron, however, is making some very careful distinctions between concepts
and conceptions of property. Seé ibid., 47-53.

87. S¢e Ludwig Witegeastein, ‘Philosophical Inm:lgmom. trans. G.E. M. Amoombc'
(New: York; 1933). Here 1 sm mcttly ¢échoing what Stephien Touliin -has said about
scientific conocpls and thicir roots in iciéntifie:procedures. Sce Stephicn Toulmin, Hunan:
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to a set of social practices having to do with how things are owned.
The meaning of property is founded on what people do about
ownership—not so much the ideas or rules they claim to uphold—
but those that they actually follow with their fect, if you will. In this
sense, it is the social practices that people engage in to order and control
resources that may tell us the most about what property means.

One thing that people do in regard to privare property, of course,
is to define and guard its boundaries. That is not always a simple task,
especially along the shore where land .and water meet at times in odd
and mysterious ways. But it is nevertheless a task that is central to
the way that private property works. The practice of defining, laying,

and maintaining boundaries, at least in part, captured the meaning of -
private propeity along the Michigan . shore. What then is' private
property? No simple definition can be offered. But this much can be
said: Private property rests on the historically constructed sense. of
boundaries that obtains.within a culture, o '
In other words, private property works with reference to boundaries,
However, itis important tonote that some things are more easily bounded:
and owned-than othérs.- Not everything is_equally susceptible “to
ownership: ‘The ‘shore: happens to be one of those places that at times
frustrates“possession, -a. point that highlights. just how complicated ‘a - -
place the éarthris, and how haid it can sometimes be to wrap boundaries *
around i8¢ -~ St o . ] ) '_ ‘ '_ B '_ '
The will'to’ impése human logic ‘on nature, to transformi it into-

£ private property- by-ordering and céntrolling it: with boundaries, has .-
.- nevertheless: been “a: persistent force in- American histoty.” But that e
transformation is never entifely complete_ and:* thorough: For:the . :*

- boundaries themselves are in no way eternal. Easily taken for granted, - -
boundaries—those” drawn  with the ‘approval of the United -States -
government included—are not nearly as stable and enduring as they
seem. No, the history of*boundary. relations in Michigan at Jast is-
much more coinplex: than that. Even with the weight of the law behind
them, those boundaries lived out_an uneasy existence on the landscape.

Understanding: (Princeton,. 1972), 155-61. Also sce Wynn -Schwartz, “What Makes
Something Psychoanalytic,” Psychiairy St (1988): 417:8, for a discussion of concepts_
and how they differ from theorics. . ' ' o

88. If anything, shore land subject to a tide presents even more complicated boundary
dilemmas than tlhie shore ‘of the Great Lakes, Several years after the decision in Hily,
the U.S. Supreme Court ruled in Borax Consolidated, Ltd. v. Los Angeles, 296 U.S.
10 (1935). There the court held that the boundary between upland ard tideland was .
to be the mean high tide as measured over a petiod of 18.6 years. That standard was
the one offered by the United States Coast and Geodetic Survey. But as has been pointed
out, whatever the scientific foundation of the new boundary rule, it was to remain a
problematic boundary, one that hardly was able to completely ‘order the complicated
environment of the shore. See Charles E. Corker, “Where Does the Beach Begin, And
To What Extent Is This a Federal Question,” Washington Law Review 42 (1966): 33,
54-65, .
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Boundarics are the products of the cultures that create them and for
that reason they are hardly ctched in stone, no matter how much they
arc_revered. They are, in the end, symbolic constructions and there
is little that is ingvitable about them. They could be goric in a minute,
made to yield before the forces of natuire or law, weathered fence-posts
and faded record books their sole remaining traces.
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'Q. Did you at any time have any talk mth Mr
Hilt about ‘the’ relation between hlm and Mr. Hustmi
and- Mr. Mahoney?

A T did not. : ' '

Q. So that your knowledge of that relatmnshlp*ls
gimply what arose from their showing you the prop-
erty, and the dealings you had with Mr. Hilt’s store?

A, Yes.

Q. Did you -have anythmfr to do Wlth putf.mg up
the ‘“No Trespass’ signs?

A. . T did not,

._-=:¢- B

Cross-Ezamination.

"By Mr. Penny:

I h_sindied fi'ontaée perertfs? abott six’months from

. Pentwater to Grand Haven. I have known Mr. Weber

about three years and dealt with him from -time to

‘time in my éapacii_;y as a real estate agent. I did not

agsist him in the fall of 1925 in looking for lake front-
age except in-a friendly eapacity. I was with him on
this property on December 1, 1925, Prior to that,
time I was not much familiar with frontage property in
that vicinity. T had been over it on property to the
north and knew where Roseville Beach was, and which

I bad seen prior to December 1. I knew it had been

platted prior to that. In the forenoon of December 1,
Houston, Mahoney and I were together possibly a
couple of hours on this property. We had mo blue
print and no maps, blue print, sketching of the prop-
erty, its location or otherwise were shown to us. In




The Supreme Cotrt c g9

-referring to Plaintiffs’ Kxhibit B, it represents-Goy-
ernmeiit lots two and three, the premises in question,
" -being all. in section eight of Claybanks township,
Oceana county. At the bottom of ‘the map dppears
‘‘South line of road.” In the circle with the “<F»* 4y
derneath is the northwest . corner of Roseville plat. .
Thereupon . the recorded plat of Roseville Beach, re-
corded in plat book 2 was . offered and received . in
evidence showing approval of plat on January 2, '1926,'
recorded January 12, 1926, . ]
Note: This plat is Exhibit It in ‘the back of the
printed record.in Bankers Trust Company v, Weber,
;Cal. No. 83990, decided Decemiber 4, 1998 _
(Witness continuing): At point “F’’ of the north-
west corner of Roseville plat there was 3 post’ 75 to
100 feet from water’s edge. The road, known ag the
east and west road, being the north ‘boundary of the
plat, was then marked out by cement blocks in the mid-
dle of ‘the road which was there at the fime, We saw
from the lines there present what was the south boung-
ary line of the property up to the southeast corner we
were purchasing. We were. given to nndersfan_d that °
the east and - west highway, or the .old road, wag tlie
'; south boundary of the lands we were buying, We then
gsought to find out the north.line of the propérty. My,
“Huston was up on a ridge somewhere on the north line
f Government lot two to find the line. I see the
neander line as indicated on.the map and following this-
2 north, it ‘intersects the north line -of Government
Q& two. Tt has subsequently developed that the mean.-
iline on the north line of Government 1of 2

mately 300 feot from the water's ‘sdge I youl
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Q. And in determining .your £i-6ii‘t‘§"g'e5f“y-_eu.. s

;-<ihe northwest ¢o

down in proximity to this shore as you have said sfiﬁig,;;

'_-:Whe_r'e about 75 feet from the water’s edge, measﬁﬁ.—ﬁg;.
_glong the beach south until, that is between the no#th;

line of ‘Government lot two' extended, and _the'. nogth. .
west corier of Roseville Beach extended, that is' right,
isn’t. it? _ ) _ -

A. We started from the square wooden stake at the
northwest corner. ' R .

Q. And you measured down. to the - point, to the
porthwest corner of Roseville Beach to find the length
of the shore line? '

A. TExactly., : -

Mahoney, Weber and myself were there, Huston did
not participate. Mahoney and myself ‘measured the
distance and determined the frontage. This stake that
T speak of was back from the water’s edge about 100

-

" feet.. ‘I do not know who set the stake, but was told

‘that it was put-there by M Buck in the survey of the
~lands’ to. the -north. S -

‘Phe northwest corner of the Roseville Beach plat
was a cement block and cement post. I have examined
the Roseville Beach plat, which is laid out in lots,
blocks and streets and was all staked out at that time
with posts and the gtreets were marked., There is a
plain beach of white, washed sand along there, grad-
ually coming out.of the water from the north line of
Govern.dent lot two' clear down to this old east and
west highway or the south line of the property Weber
purchased. This beach extends back from the water’s




‘.. The Supreme Court e
e‘dge to the base of the dune over 100'feet, which is
*.wash sand and grass g:i'bwn accretion. If is evident
: from the character of the sand that the-land back to
the dune was formerly lake, from the bage of the dwie
~the -land Tises in- elevation until we have a ridge as
I have described: Back. of the dune there is no evi-
dence that the land was formerly lake bottom, because
it is wooded, having trees, oak, pine, hemlock, some
of the trees being- oirer‘"a"‘f'oot"’th"r'oixgh._ The whole

“land north from  Roseville Beae 1 plat along. the dwne °
to the morth line of Government lot two-is all quite
thickly wooded ‘with the character of timber I have
spoken of. We looked over this property for about

‘two “hours, thén went back té Muskegon and before

- Wwe went to Hilt’s office and in’the absence of Mr. Hilt
we signed these papers, Exhibits F and G. We then
went to Hilt’s office, procured- from him the price and
‘terms. Several days after that we met Mr. Bailey
at the Occidental Hotel. There mmust have been some
misunderstanding between ‘Bailey and Hilt, as ‘Bailey
left us at the hotel and went down: to interview Hiit.
Later we went to Hilt ’s store where.the price and terms
were. talked over and confirmed. The contract, Exhibit
-1, was made later, but I was not present. -

poetn T omy Rimbiid b
fadingtrlnls ol
g - i

et [P - . T
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. Ré-direct' Ezamination. . .
y- Mr GeiB: - K . ‘
% :Q. Witness how was your attention atfracted to

90 stake at the northwest .corner of - the Rosevil_le
* -.@ur-_.a-ttfenﬁﬁn' was drawn to it b;{_M;.-:Mﬁhop.éyé o
was there slicking out of the saud, - v . -
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bundred faet from f;he 1ow wa.ibr umrlt Provided, Thst wl‘(m asz '

6 smand, mar), clay, 8(-‘0[“:, aarth or gravel is teken or rcmGVed for the

porpase of sale, g permlt must be obl’a.lned from the Gnuservauon

Department, who slm.ll eva.luate said sand, marl, clay, stone,. earth or

gravel and the persou or persens removing the same hall pay the

price fixed by such evaluation:

the s2id five hundred feet,

Provided furiher, That outside of

the Conservation Commisaion shajy hove

the right to remove any sand, warl, clay, stone, eartk or gravél, apd

may anchor boats or dredges for that purpose, sud shall fix the va[ye

on the sznd, ‘marl, clay, stone, carth or gravel, which shzll be paid

- by any person, firm OF corporation removing the same, which maiq

chargu shall bé a [ieg on boats, dredges, scows, or other apparatus

rused for taRing ss.[d tand, marl, c¢lay, stone¢, earth or grave],

Src. 4. AN actg and parts of acts incongistent herewrth are hereby
rep&a_led

BEST COPY
AVAILABLE
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ﬁq ¥ sxi%cﬁ&ea é ﬂ:u Homot Repmnntnum remnlnx . s
4] bill No. 0-NO, .
Ew:bulflel to Provida tr e m@dxﬁ'm and. corrediion of . boumdaries of landa
bordering on Lakes supcr!or dhll'un. Huron, 8t Clalt aud Exis and the boys
R hArfions thareots to estabih tie seataPs Sdga ge Croth time b Hima exls
as the boundevles Cheveof Inatekd® of. ‘the memndsr:-Tine; to confrm apd eatsblls
the title of ocetipatits of lands lying bativiin tia menndér lnes and the watqr'n
edge; to cathorize nnd regulato the taking of sand; moil, clay, stone end earth or
gravel from the Leéd of the lnke. -and to repenl il seter and parts of acts {neon-
b e e
& &0 T, I :

‘A bR to provide for the estabishment and correction of bounderfes of lands
bordering on Lakes Supérior, Michigan, Huron, St *Cluir and Erfe, and the boys;
haxbors and arms thereof; to estatiizh the wuterh edge az from ftlme to time
exigting oaa the Houndaries . thereof fustend of the ineafder Une: pond to conflrm
aud establieh aa against ¢the skate the title of cerfuin~occupants of lands iying be-
tween the mumﬁer lines.and the water's efge.

. b the House of Repre-

] ﬁu bg;g[ gud B’ ordgredthnt 5 ﬁ\'ﬂn fmmedinte effect,

; frovide 2ar the ermns‘hmmt REd--GoiKan ot boundariey ot Tunds -
bordering on Yalkes Superior, Michigan, ; : ¥
harbors and ermg fheneof; to estahlieh thy
ing as the bowaderles thereof : of
estahlish ey apafnet the siate tfm’t! -
the I;Eander mﬁw Hhe:: : e,

Huron, St ﬁ!ﬂr aﬁd‘
shall kevegfler bé conve Sta f
gfficer on deputbment or suhsequent grmfas ﬁ‘lerenﬁ - maoher and by sach
deseription, that, but for the paggage. of this act, the.Eaoid would be construed ax
<onveying titte to tha grantee up to the mesnder Hne pgly, #heh converances and in-
ateaments of transfer <hall be herenfter conntroed oy m;:v:l;xg conveyed or eomveying
the land to €Ho ‘wWiteis edge as from: tie to thne. exlgthng noless ofhexwize dlg-
tinctively exproseéd in the conveyanmce ifsdlf. The wWater's edge as from Hme to .
-time exlsting and not the meander Iine of the govertrnent survey shall be construed

' ' __.;thsuehm:dsandthe titla to any guch landg ig hereby estah-
‘onitemed a8 corrected, g0 far Ag the rights of the Btzte In opposition
theraty fire mneemd. Provided, however; That whenever any person, firm or
corporation other than' the owmer of the contiguoRs: ‘aptand _and thelr mesne
grantors ghull have been in the possession or contyol of &ny lands lying betwoen
the mesmder Hue of the government snrvey and the wites edee.ur:hnnhm
mgde imprﬁuacmts ar ,uifih:n:ea fher:!mtahgnt!er wr%ﬂ df e petivd of
corpardtion a8 to such«land; shdll be deemed paran ?
thereto, and : the vghts of L

u!mmmte- uen
Sec. 8, A:n nctuaua mmotacra : ty
The question Lefug on couctrring fo. fhe fiassy

y mhmb » Tepealed.
- of mfbm:m substitated by the

Haugs,
‘:I.‘he ¥oll was.called and the Benatnrs voted as follows:
YE.AS—:.’!.
. Atrood Engel Holavwich ' B
=8 Bronton Gﬂnﬂﬂ' : Yalana Sgngr
. Campbenl Lennon' tevens

Condon ’ Heldksmp . ¥Minar ' %pjchn
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- Howaell Ri¢hardson Vanmmu,m
R - B TeEm
| NAYS--1. -
O"Counell

T

8 majord ofaumsmmm vntin: ﬁerépn

ﬁe%m%e mﬁhmuﬂe o e udstitite B
3

'I‘h: bﬁ.??u :ubstﬁuud way referred to theé Semumw tor curollinent prlntlnx rnd

prwe_umtmn to the Govemor

A message was x-weimlg Ixonil th%”num of Representatives. transmitting

Houge concurrent resolution No.

A concurrent resolution: ‘Drapuslng tblt the Stals Guplﬁol pneneﬂ to vigitors
every day thronghout fhe mﬁernnt ot ‘Capitol pouce be
employed to sct as gu!des

Whersay, Tt hag come ta t‘he amhﬂnn qf wcmbera oz mmme that
numbers of cliizens from )l gattldns of this Siste appent at. aha Oipitol Bnlldjng
every day throughout the year desiroux of batiy shown the muny abjecm :
interest therein; and _ _ -

Whereas, It {s evident tiad Ehene ol "'=hm;s¢_:'v ) i 'iu-'
the Caplitol on that dey fn the-swels whi fshﬂ&

is further evident that the cor imt %t&

State a0d thelr Rympathets co) previston: of

may be promoted and Gnliwy and gt they - .

to a worthy desreehrrha- Yilage oF Sty fﬁ ﬁ:;:
in the conduct of thé Semtes Gk and. the ¢ w ;mank the V. .
stages of the Hinta's hismmmes& by mw&t’&%f&eﬁﬁm of competant

escorts ; therefore, be it

Rodolved, By the Hovee of aenmkaﬁm of mman (tne Senaf‘e‘mncurrmg),
That wa do herehy reutst the-Biate Admbitetrntive Sum Bo rd of
Aunditors to open the Caypify i :
able provision e made fi:ri'ﬂx
ponying soch visttors &#nd ¢ filting ;
of {is places nnd festores of Diterost.

The message informed the Senate- thiat the Honte of Représenﬁﬁmhad ndopted
téx;eés %gg‘mmt resolmtiony; In which mﬁan the coticntienve of the Senste was re-
dar;endlng ‘the order ¢haty undér role £Y, the coucumt resotuition He orer one

Mr. I;ennonmovadth.dt e 510:be sugpendad, Vs

The mation hrevatied. m -

The concurrent. mﬂnﬂm ity gonsidered nnd wﬂop&d. . .

T Kule 8% Saspenllel.

B sp‘l'ﬁﬁ‘.!d_’““ moved that for the remalnder otmpf-mut seselon-Sehnte rule 87
The motion prevalled, m-ﬁﬁtds ut e Smm ‘present vottng-therefor.

Aﬁymmtfm ol sm Gonanfu Seréleos,

Mr, kiner submitted: resoiutions uﬂﬂnmd ths, ﬂm clary. Gomln:ttge -
g;e:t;!ﬁ :Ilam;nmﬂm u!.’gﬁtgﬂu aft u%e &n h J’_ﬂdt M. Gondon, enm%
i M 3 pou TR ot
the Jonrmnl, as. follgws: s were M' at Jergth '
Iggesag:c: by the Judiclary Comnalttes of the Mir:hlm--smto--&mnm for the year
Whereuu. L!auteuaut Goverpor Plokingon, ﬂuq:‘lhy his longy experlan

ertitive offlcer, m&,m \i.'hddm & pnln Sonp Oondce on

of Detrolt. Oha.lmm of the. Jai {zli’:w éegne ﬁhﬁrﬂgﬁﬁs %ﬂ o

Wherens, thlscoxmu{ttee s
attorneyy {n the stata: and muam ning members- al otuﬁdmmmmg

]

___@oos/so0g
517373719306 7/ @
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Mareh B0, pris bl Aled. (File.No. 336)..............%.... 508 ]
A:rll 4,Dr' mtrl favornbly withogt m:ndmmt and il rred N :
R e R E‘v&.ﬁfbii';ﬁi;'ehlia‘- e 1
An?:;%' amel::men&mmuwrrta In and BT ploced on aeder [ b
AP S, passes, tranomitied 1 ouaa. 1Lt i -
May 3, received by Saiate tim Howes humg I ,
mnendme’n:l; given Fivnedidre effact Ju Hﬁﬂﬂ: (mcudm .
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PUBLIC ACTS, 1013—No, 326.

LElection ex-
ponses, who to
pay, ete.

Board of
control,

- —_—-—-—-—-—-"-’—-_._
recall petition has been filed a petition within fifteen days
after said special election: is called, signed by not |egg than
three per centum of the qualified electors of thae electoral dig.
trict and said eandidatos so filing said petition shall be cop.
sidered nominated for said office. The candidate who hag
received the highest number of votes for the vacancy creatad
by such recall shall be considered .duly clected for the pe.
mainder of the term and the votes for s2id candidateg shall
be returned, '

Bec, §. After filing such petition ang after such special
election, no further recall petitions shall be fileq against the

same incumbent of such office during the term for which he

is elected unless such further petitioners shall first pay into
the public treasury, which has paid such eloction expenses,
the whole amounf of election -expenses for the ‘Preceding
special election held for the recall of said incumbent.

Sec. 6. The laws relating to nominations and elections
shall govern all nhominations and eléctions under this act
Insofar as not to conflict therewith.

Szc. 7. Al acts or paris of acts contravening the provi-
sions of this act are hereby repealed.

Approved May 18, 1913.

[No. 326:]

AN ACT to provide for the Jeasing. control and taxation of
certain lands owned and coutrolled by the State, and the
improvements thereon; providing penalties for the viola-
tion of certain provisions thereof; and repealing act num-
ber two hundred fifteen of the Iublic Acts of nineteen

hundred nine, and all othep acts or parts of acts ineon-
sistent herewith.. :

’ 'me People of the State of Micligan enact:

Secrron 1. Al of the unpatented overflowed lands, made
lands and lake bottom lands belonging to the State of Mich-
igan or held in trust by it, shall- be held, leased and control-
led by the State Board of Control, hereinafter referred to

tary of State, the Auditor Geéneral and the Commissioner of

the State Land Office. Baid board of control shall perform
the duties imposed on it under this act until the first day of
January, nineteen hundred fifteen, on which day all of the




E-l?i(?;h'_’l:_u. -

control” ‘or the term “State Board of Contro}” is used in
this act, it shall pe taken to include and mean said Publie
Domain Commission a8 successors to said State Board of

posed by vote of gaid board ; and shal] meet regularly on the Meetings, -
first Tuesday of each month thereafter; Special meetings of
the board may be called at any time by the chairman of the
board upon reasonable notice to the other members th‘ere_of.,
In all questions to be determined by 8aid board, g majority
vote shall control ang be the action of the board. : :

SEC. 2. Said board of control shall have no power to deed Pglwcr to leage
Or convey said Iands, but jt ig vested with the power to lease )
lands of the character nameq in section one of this act, to
any person, firm, society, association Or corporation for the
purposes and in the manner hereinafter provided.

Sec 3, Whenever. any person, firm op corporation or soci- Term of lease,
ety shall he entitled under the terms of this act to lease for..
“*he period of ninety-nine years. it shall be the duty of said

0ard of contro] to divide saig term of ninety-nine Years

into two periods of fifty and forty-nine years each to he
known as rentq] valuation beriods, and the cousideration or Renta value,
rental to be paid by the lessee for the first period of fifty
Years is to pe determined by the said board of control at
the time such lessee ig adjudged entitled tq said lease; and
at the expiration of said first period of fifty years, it shall Re-deler-
be the duty of the Public Domain Commission 1o re.detep. mination of,
mine the .rentq] value or cous{deration to b paid by the
lessee for the Hext succeeding rentq] Period of forty-nine
Years unti] the expiration of the full {ferm of the lease: Prg. Proviso, im-
vided, That {lhe suid board of control- in defermining sajq Proveménis,
rental value to Lo go Paid by the lesseo shall consider the
vitlue of the land only and “shaj net increase the rental
value op consideration fop any of said rentg) perieds he- 1
tause of {he improvemenfs that may have been made on any - )
of 82id premiges by a Jlessea: LProvided furthor, That in de- rurther t[
lermining the rentg) value or consideration tq be paid by pre et
the lessce for the second valuation period of forty-nine years, ..
said Dubiie Domain Commission shall not Inerease” sueh
rental valye o consideration [y s fn excess of double

e reutal vylye op consideration determined fop the first
valuantion period of ifty yearg. Provideq Jurther, Thae the rurthor
cunsideration so fixed &hall, as applied to {lig claimants com- Snpuapr jot
lag within the provisions of this act (section three), be g .

S8 sute and not gp annual rental,

.
e N
L
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* PUBLIC ACTS, 1913—No. 326, - 619

‘or herein, which said certificate and lease shall thereupon
be executed in manner and form as provided for in this act.

Sec. 7. All persons, firms or corporations, having been in nFﬁ.ill{gmn'ﬁo ica.
occupation or possession of lands of the character named in fon ete®
section one for one year or upwards, prior to January one, '
nineteen hundred thirteen, failing to make application for
a lease for the ogcupation and ‘possession of the same as
provided for herein, within nine months after this act takes
effect, and all persons, firms or corporations. who shall fail
after the notification provided fof in seection six of this act
to make payment of the consideration fixed by the said
board of control within the time and in the manner specified
in this act, shall be deemed trespassers, and an action may °
be brought in the circuit court for the county in which such

lands are situated in the name of the people of the State of

-

* Michigan, by the Atforney General of the Stafe to recover

possession of said lands. — - '
SeC. 8, It shall be the duty of the Attorney General to Blank form of

prepare a blank form of lease, which shail be used by the 'euse

Commissioner of the State Land Office in all eases wlere said

board of control has at a regular meeting, determined the -

rental value and the term of the lease Every lense shall How executed.

be exccuted on behalf of the Rtate of Michigan by the Com- '

missioner of the State Land Office, and shall bé duly acknowl-

" edged and recorded in the office of the register of deeds for

I

..
2

- -

he county in which said lands are sitnated and such regis-
ter Oé deeds shall he catitled to no fees - for making such -
record. . -

Sec. 9. In fixing renfal values the said board of conirel Renfal value,
shall determine present land valués only. and shall not in- fxing of.
crease the rental value because said lands may have been
improved by dredging, leveling off, slieat-piling, erecting
docks, buildings or struclures of any kind. :

Sec. 10. The board of control shall lense or rent the lands Oceupants
of the character herein named to occupants aud claimants-5od cluimants,
1t possession to the exclusion of other persons, firms or cor- given. -
porations, mrovided suel occupants -or_ elaimants have made
or shail make an applieation fo lense said lands so pecupied,

E
|t |
b
=
T
B
2
e
et
sr
=
-}
2
@
rd
3
2
&
el
=
=
-
=
=y
E
[=]
™
z
(=3
=
0
g
Q
]

1o any person; firm or corporation, lands of the charactey P lessed. °
described in section one of this act, that are now inclhwded )
by any law of the State, within 4 public park. )

. Brc. 12, The rights of lessees under this act shall be sub- jugnes of

ject to the paramount vight of navigation, hunting and fis). lessees.

Ing, which rights are. fo remain in. the gencral public and in

the government ag now existing and recognized by Iaw.

Bre. 18, Any person, firm or corporation in possession .or Application,

‘Occupation of any land of the character described in section ;‘;E,‘:,“ fited,

ne of this.act desiring to leage the Same from the State, Lo

shall file with the- Commissioner of the State Land Office

..-: -:': S gty ¥
;.,;.’358;;:—_%
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PUBLIC ACTS, 1913—No. 320.

© Proviso,

former ap-
plications,

Prior im-
provements,

Entitled to
lease,

Consideration.

Proviso.

Further
proviso,

Certaln words
defined,

e ——
within nine months after this act takes effect, o written
application for such lense, which shall state the applicant'g
full name, postofiice address and all the facts relied upon to
establish possession, occupancy and improvement, and every
claim so filed shall show (he amount claimed to have been
expended by snid claimant wpon said land and the length
of time he has been in possession of said land and the chap.
acter of the improvements made and shall be signed ang

verified by such claimant, and said application shall not -

be deemed invalid because of any technical inaceuracy or
misdescription, but the same may be permitted to be corrected
at any time in the discretion of said board of control: Pro.
zided, That all persong, firms, corporations, societies op asso-
ciations that have heretofore made application in accordance
with aet number ofie hundred seventy-five of the publie gots
of eighteen hundred ninety-nine, or act number two hundred
fifteen of the public acts of nirieteen hundred nine, shall not
he required to make any further or additional applieation,
but the application so made shall have the same force as
though made under the provisions of this act.

Sec. 14, Any person, or persons, firm or corporation or
association, claiming under this act and having bLeen in oeccu-
pancy of any of the land described in section one lereof and
having improved said land wunder the definition set forth
herein prior. to January ome, nineteen hundred thirfeen,.
shall be entitled to a lease with valuation periods as herein
provided, for ninety-nine Years, of the land so claimed .and
impraoved, .upon payment to the officer authorized to receive
the sawe of such consideration as may be fizxed by said board
of eontrol and it shall be the duty of said board of control
and of the other officers specified in this act, to issue all
orders and certificates necessary and to lease fo said person
or persons, firms or corporations or associations, for a term
of ninety-nine years the land so applied for by them: Pro-
tided, That said persons, firms or corporations or associa-
tions have flled or do cause to be filed proper ‘applications

therefor, as required by the provisions of thigs act: And

Provided further, That said board of control may lease tn
any of said persons, firms, corporations or associations, any
of said lands applied for under the provisions hereof for a

term of years equal to or less. than the full rental peried
when g0 requested by the lessor.

Sec. 16. The words “possession,” “occupancy” and “im-
provement” as used in this act shall be construed to include
dredging or ditching, the throwing up of embankments, sheat-

. piling, filling in, the erection of fences, a boat-house, land

P}lor[t]'. when
ool glven.

Proviso,

made by dredging and filling, or building structures.

Bre. 16. The board of control shall not be compelled to
give priority to any application for a leasge of any lands
‘Where the improvements do not exceed in value one hun-
dr§d dollars: Provided, That it shall not be unlawful for
said board of control to give such an application priovity

5172737139, 4 -
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over other applicar;ts when in its judgment the facts war-
» uch a determination,
mgg:u;?. In describing the lands that may be leased ander ggg&y&g‘
the terms of this act, said board of control ghall be gov-
erned by maps, plats and field notes of surveys made by the
United States surveyors or by the State of Michigan, .

Smc. 18. The said board of control shall ascertain and Rights of |
decide upon the rights of persons claiming the benefit of this ascerfaned,
act, and it shall have power.to hear and decide in a -sum. ete.

compel the attendance of witnesses and receive such compe-
tent testimony by deposition or otherwige as may bgprpdug:ed,
and detfermine thereon, according -to-equity and “Justice, ‘the

nesses and the production of bapers upon any kearing be- ]
Tore said bonrd of control, In case of disobedience. on the Contempt.
part of any person op persons, or wilful failure to appear
bursuant to any subpoena issued by said board of control

or any of itg members, or apon refusal of any witnesses to

lestify regarding any matter pending before saiq board of

control or {o produce hooks and papers. which he shail be

required by said board of eontrol or by any member thereof

to produce, it shall he the duty of the cireuit court of 4Ny Attachment,
county in this State in which said board of eontrol ghall he

in session op of g Judge thereof, upon the application of

said board of control op any menber thereof, to cotpel obedi-

ence by attachment proceedings for- contermpt as in the case

of disobedience of {he requirements of g subpoena issued

from such court or g refusal to testity therein, and in aqgi- Additiona]
tion said members of sajq ‘board of contral shall have the Powers. |
powers vested in Justices of the pence ang notaries public 1
to compel witnesses to lestify to auy matter pending fore

said board of conirol, and each witnesg ‘Wwho shall appear

before said board of control by its ordep or subpoena shal]

receive for his attendance the feeg and mileage Provided wit-

nesses in civil eases in cirenit courts, said fees {o be paid

Ly the party calling such witnesges,

Sec. 19. In all ¢qses Wwhere there shall be g contest or conaic

ting
conflict Letween applicants for g leage to the sume piece op Cciblms, 5 4
parcel of land growing out of g prior occupation op im- A
Provements, such conflicting claims ghal} be determined by w

the board of contro] at a regular meeting after notice to each ’ J
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% of said claimants of the time and place of hearing, angd §p
such cases depositions may be taken by any claimant in the ’

manuer provided for taking depositions in the circui.t courts
Appesttoclr- of this State. Any party consgidering himself aggrieved by
cull court, ‘uny decision of the said board of control refusing to grant
him 2 leage under the provisions of this act whether in cage
of conflict, contest or otberwise, shall have the right of ap-
peal to the circuit court for the county in which such land
is situated and the proceedings to take such appeal and the
trial thereof in any of said courts shall be in accordance
with the statutes providing for appeals from justice courts
of this State, or to take such otler action at law or in equity
a8 provided by the statutes and laws of the State of Michi-
an. : )
Sales or tmns-‘g Sec. 20. All sales or transfers of leases shall contain a
by B " specific statement of the purpose for which the -property
leased is to be used by the purchaser or assignee, and no
sale or transfer of any lease for other than club or residence
purposes shall be valid; unless and until the sale or transfer
Record of is approved by said board of control. The said board of
sales, ete. control shall keep & book of record for the purpose of record-
ing all sales or tramsfers of leases, and no sale or transfer
of any lease by any lessee shall be valid unless and until
the same is filed for record with said board of control.
Lessee may Sec. 21. Any lessee underp this aet may sell and transfer
sell, ete. fhe improvements ou- the premises so leased ‘and his lease-
hold interest therein, provided the rental therefor is not in
arrears and all taxes assessed and a lien thereon are fully
paid. Any salé or transfer which may beé contrary ‘to the
provisions of this act shall be absolutely void, -
Fusttehtto - Spe. 22, When any lease shall expire by limitation the
re-lease. last lessee or his assignee, heirs op personal representative
Or any morigagee or person having a mortgage interest

‘Accounting of  Sec, 23. Al moneys received from the leasing of said
fmoneys. land: of the character described in section one of this act

of nineteen hundred nine, shall when audited by the .Board
of State.Auditors, be paid from the general fund in the
_ same mauner as other expenses in conducting the State
Employes.  Land Office. Said-board of contro] shall have power to hire

such ‘employes as in jts judgment shall be uecessary to carry
cut the provisions of thig set. '

Taxation, Snc. 24. The lessee’s interest in an leases maﬂe under the
terms of this act shall be ‘assessed 88 real estate by the as-
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* collected in the saﬁe manner and subject to the provisions
of law now in force for the levy and collection of taxes upon

description of every leasehold interest so returned, and the
taxes thereon. The person holding such interest in any pap-
cel of said lands may pay to said board of control at any

not exceeding ninety-nine years, upon such person paying

to the said board of control all unpaid taxes thereon, to-

gether with sueh rental as may be determined upon under

the provisions of thig act by the said board of control: Pro- Furthor

vided, further, That where default is made by any lessor in B glven.

the payment of taxes, he shall be notified in writing by said .

beard of con trol, or its Successor, at least three months prior

to the date of final forfeiture of the amount due and the

Penalty for non-payment ang the date upon which forfeiture

is to occur: Provided further, That upon payment to said Further

board of control of taxes and interest as hepein provided, 250,

such amount shaill pe credited to the county in which such county.

lensehold interests were assessed, in the same manuer as

taxes and interest are now credited to- counties on. part paid

Btate lands, . . :
SEC. 26. It shall be the duty of the several county treas. Ooun'g-y freax. .

(rers to make a report to the board of control of all deserjp- W to Teport,

tions of said lands where the same haye been returned for

hon-payment of taxes and such taxes have not been paig

Within gix monthg after such return, the said report to be

made by such treasurep within thirty days after the gaid six

months shall have expired. "

ey

A
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Act repeated.  Bmc. 27, Act number two hundred fiftcen of the publ_lc tcty
of nineteen hundred nine, and all other acts and party of
acts Inconsistent herewith, are bereby repealed. -
Approved May 13, 1913,
7 Secg Aaa. '
7 7/.9‘- /J’?‘
[No. 327
) _.- AN AGT fo provide for a recount of votes canvassed by
/f%, 77 ‘ boards of supervisors. :

wy

Who and when

may petition.

Where filed.

Deposit.

Proviso, when
fraud not
established.

Appolntment
of committee.

The IPeople '6]‘ the State of M ichigan cnact:

Beerion 1. Whenever o proposition is submitted to the
electors, and the votes cast upon said proposition are can-
vussed by the board of supervisors of -the county, auy pérson
voting in the county at the election at which such a propo-
gition has been. submitted, who conceives: himself aggrieved
on account of any fraud or mistake in the canvass of the
votes by inspectors ‘of election or the returns made by said
inspectors, may, on or before the close of the last day of the
session of the board of supervisors at which said votes are
canvassed, present to, and file with, or cause to be pre-
sented to, or filéd with, the clerk of said board, a written
petition which shall be sworn to, by himself, his agent or
attorney, setting forth as near as may be the nature of the
mistalees or frauds complained of and the township, ward or
district in which they occur, and asking- for a correction
thereof. He shall at the same time deposit or cause to de-
posit with the clerk of said board the sum of ten dollars for
each and every township, ward or district referred to in his
petition:  Provided, hotever, That no petitioner shall be
required to deposit more than one hundred dollars, which
sum shall be paid in case such petitioner does not establish

visors to the county treasurer, for the use of the county.
SeEc. 2. Upon filing the petition and making the deposit:
required in the preceding section, it shall be the duty of the
board of supervisors to appoint a committee from its mem-
bership to investigate the facts set forth in said petition.
For such purpose the said board shall have power to cause
the ballot boxes wsed in such election distriets to be brought
before said committee. Said committee shall thereupon in
some public place where the ‘persons- interested, and their
counsel, if they so desire, may be present, proceed forthwith
to open the ballot boxes from such . districts, townships or
wards and to make a recount thereof- as to said proposition,
and for the purpose of recounting the votes upon said ques-

L —
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Mickigan’s Purloined Shorelipes

By GEORGE p. HALLER

Newspaper stories have appeared fre-  homes ure lacated ¢n filled-in Lund 3¢
quently throughout the; state in recent Trwverse City."™ Jack Van Coevering, »
months, telling of “wide-spread  filling conserviation teporter, writes: “In Lake
aperations in Lake [furgn from Saginaw  St, Clair near St Cliir Shores, business
Bay to Alpenn, and in' Lyke Michigan  establishments thrive on flled-in land. ™
from Benton Harbor to Traverse City™'  Agsistant attarncy general Nicholas V.
and of “large number of riparian awners Olds calls attention 0 Grosse Pointe
who have extended their property by  Shores where the municipality is trying
lling in the shallow water aceas—espe-  to condemn from the private owners
cially in Lake St. Clatr~."= of the riparian land, the submerged soil;
e and where a private owner hus extonded
baat wells into the  lake, by a 6] de-
signed to add 600 feet to the shore [ot;
and where subdividers are actually seli-

State is Suing
Alurmed by this illegal appropriation

of portions of the public domain, the
Michigan Conservation :Commission, in
November 1934 “approved the ijdea of

ing residence lots on Iands filled §n by
bull-dozers along the shullow bottom
soil of Lake St. Clairs

starting @ ¢luss snit” apainst such in-
truders, aud in February 1853 annowiced
that it hael stucted injunction procecdings
© ayinst twelve defendujits in the St The intrusion upon the pablie cdamain,
‘Clair. Shores area. One month Jater its by trespassers has become so prevalent
" pending suits numbered | fifecen. that it has been actually propased in

Au idex of the extent and character the state levistature to legitimatize the

illegality, “to permit thase oecupvia

of the depredations can be gleaned from y . eviag
these instances, mentioned in newspaper  Such fand to P]'frdmse it from H}“ state,

tccounts; “Charles B, Milfar, chicf of the (S_° o Secore ‘I"’; ftfoﬂm‘\el k'f_'i ﬂ,,t"rE w
Conservation Department luls division,  S¢t these people off the hook."}% Even
sald a raiload has made o right of way  the Conservation Depariment appears to
mn filled-in land“fear Benton Harbor:  be dubious about the situation, as \fillar

A Jumber gompany nt Tawns Ciey uses ™

. . 3. Debroit News, 2719755
flhekein dand s 2 stomge ares: wivate . = :
* & L 4 Detmit Free Prev, 12 19 54,

. IXtenit Nows, Feb. 9. 1953, 3. Dt‘iﬂlit Nows, 3,4, 55,
% Detit Free Press, Dev, 19, 1854, 6. Delroit News, 2709353

Proposed{Legislation

3

George D. Haller holds the degree
of Ph.B from Notre Dume, his bav de-
gree frum the Ulifversity of Michigun
Law Sehool. Professor of hw ut the
Detroit College of Law for the past clght
vewrs, he i5 3 member. of the Judicinl
Council of Michigm. A few years age
he served as Attornev-in-charyge for Micl-
igan for the Office of Price Adminis-
tration. Toduy he aets a5 speetal legl
advixer o the eity council of Livoni
where he resides,
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renturks: “Technicully™ (sic) “the state
coukl force the developers to restare the
pruperty to its original condition, but I
am doubtful if such drastic action will
be taken.” The proposed law has been
introduced as intended “to halt future
filling operatious™ and “prevent 1gss of
shore lands"; howcver these scem to be
somewhat misleading objectives, a.%

bill does not appear to' provide aghinst
loss of submerged fands by the public,
but loss of thu illegally reclaimed lands
by the private persons “squatting” on
state property, as the legistation would
permit the intruders to acquire title by
paying “ten per cent of the value before
Improvements.™

Trust Property

The propusal to permit squatters on
reclaimed hake botloms to acquire title
thereto at a small fraction of the actual
value, presents sedous questions of: pole
icy and legality. In the first plice; the
submerged lands of the Grear Lakes, in-

* cluding Lake St. Clair, are held byl the

state of Michigan in a trust capabity,
for the common benefit of all the people,
30 Ut “they may enjoy the navigation
of the wuters, carry on commerce over
them, and have liberty of -Bshing therein
fréed from the obstruction or interference
of private pactice™ As Van Cocvering
abserved i his column “Woads and
Waters™: “cvery hunter aned ficherman
knows that- the: mueshes are cradles of
wildlife, It &7 the shallw water areus
that furnish much of his sport—, The
inevitabile resule of these encroachiments
i -that shallwe water areas which' aee
uwnst fruitful for fsh and food for ducts
we being gradually destroved.”

Character of State Title *

The subimerged lnds of the Great
Lakes are held by the state by a nnique
and pecafiar tithe, which governs the
passibility of their  alienability, “The
charazter of e title or ownership, by

 —— .

7. Detat News, 224 35

K Fuld, L. in Mineh Cen. H, Cu v,
Srete of Mlineis, 106 US IS

9. Detroit Frie Pres, 2 19 34,

§ the.

Ldate g watww v A e
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which the state oreas the stateliouse el
(its) surrounding gmowsds—is oquite dif-
ferent from that by which it holds the
land under (the Great Lakes)” It ~is
a title different jn churacter from that -
which the state has in Lids intended
for sale. It is different from the lide
which the United Staes holds in the
public lands which arc open for pros
emption and sale, it

This peculiur tile has jts source -“in
the thaory of the (English kuv) that the
king was lord of the sen, and the owner
of sofl—cavered with water™? ag & hrustea
for the public, “to $ubserve and protect
the public right to use (such waters)
for comemerce. trade and intercottrse .t
“The power exercised Ly the State over
the (submerged) lands and {navigahle)
walers is nothing more than what is
called the jus regium—the right of Feg-
lating, improving and’ sccuring them foe
the benefit of every individus] citizon, |
When the state of Michigan aecuired
this “jus regium” of the British Kings,
“no proprietary benefit was cunferred,
On the contrary, a hurden wus imposed.
The subject-matter (of the jus regim)
carricd with it no emolument ar promise
of future revenue,. The state came undor
the burden of muintaining proat
ing the navigation of (he nuvieabie
lake, ™3

How Title Was Acquired

C TPrior to the (Amcricun: Reolutiate
the—tands imder the nusigable streams
of the province of New . Jersey belonged
to the. Mg of Grewl Britain o et ol
the jura regalin of the crown, wnd de
volved to the state by rdght of cun-
quest™ “When the Revolution touk

[ —

W Bradley, ., in Stackton , Huilrogd,
32 Felo flop, 9.

UL Fiekl Jo do it R wyor,

14 Livesdnt v, Duciv, 30 Medh, 375
1 N,

AL Peeple v, N Y. 8 S L L, G, 8K

LN TL

16 Aewold v Mandy, 6 N\ ] 1. 1.

L3, Peck v, Construetea Cal, 216G Tonvne
a8, 23 NW L§t, Ry Atk 147,

16, Bradler, Jo. m Stockin, FERTITR
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place the people of each state hecame
soveresen and in that charucter hold=~the
right o the soils under their navigable
walors.™3

In the caye of Michigan, after the
French suerendered their posniessions in
the New World to Great Urituin. the
British crown held the waitors of the
Creat Lakes and the s6il under them in
tnst for the people. for the public
uses of navigation und fishing. When,
by right of conquest, this sume title was
transferced to the American atates, Vire
ginia, which claimed dominion over the
“Northwest Territory™, held the “jus re-
gium™ in the arex now included in Aich-
igen, Virginia ceded this arca to the
Uniled States, and it, in turn “held the
territory in trust for future stutes to be
carved out of it, (holding) the waters
of navigable rivers and hkes and the
soil under them in trust for the people,
just ag’ the British Crown™ (had held
them;) and “when Michipun entered the
union of states. she became vested with
the same quadlified fee that the Usited
States had. 8

Policy in Michigan

Even before Michigan became n state,
it wus settled policy in this arca that
the submerged lands and navigable wa-
ters should be a common heritage far
the whale peaple, When a1 goveraraent
was set up-for the Northwest Territory
by the famans Grdinance of 1787, which
was a compact between the thirteen
ariginal stales aad the people of the
new fands, it was sokemnly declared, as
» provision which was to “forever re-
main unalteeable, unless by common con-
sent” that the navigable waters of the
territory “shall be common highways,
and forever [ree ™t

The state of Michigan has never de-
viated from (e policy of retaining title

17, Taungy. C. J. in Martia v, Waddell,
41 US. 16, * :

18. McDonald, J., in Collins v, Gc}'f:an'l:,
337 Aich. 34, 11 N L3l .

19, Ordinunes of 1737, Adicles of Com-
pact, LT IV, -

- —

re the beds of the Great Lakes, either
hy “grant or legishutive enwctment, ™ |t
s tue thiae in 1880, by fores of a judi-
cial deeision,® the title t¢ the bod of
the Delroit diver was recognized to he
in the riparisn owners to the midline,
(x holding ulimately extended ta alf
inkind navigable rivers). But the et
that us to such streams a hare legal title
was declared o be in the ubutting
riparians, makes o dilference with ros
spect to the rights of the public. “The
title in the haads of the Aparian owaer
wits still burdened with the trust, 22

Power to Alien

If the State of Michigan, with regard
to the submerged lands of the Groat
Lakes, holds only a “qualified™ fre. “un-
der n high public trust, to farever pre-
serve them free as public highways™
there would scem to be serfous question
as to whether the legidlature has the
power to sell any of this “heritaged of the
people”™. While it may be canceded that
the state might scll or lease some par-
tions of the submerged linds for the
erection of installations, (wharves, piers,
breakwaters, lighthouses, ete..) intended
to improve npavigation and commeres, it
fs quite a different thing to legislate 50
us to permit "any private persan {to)
appropriate to his own cxelusive use
cither the waters—or the soil beneath.
The public right of navigation and fish-
ing In such waters should not be
rendered subservient ta privace
occupancy.”

ft {5 true that in 1927 the Michigan
Supreme Court ruled that the legistiture
had the power to-zuthorize-tlic-Conser-
vation Commission to lease such:portions

of “fotmer-cibmerged lands as had be-
#8iHE"dey 1 d "BV 1elssh "ot the natural
forces of..relicion and accretion.® In

20. Collins v. Cerhardt, suprs.
21. Lorman v. Benson, 8 AMich. 18,
22, Colling v, Gerharde, supra,

33, Haran, ]., in Scranton v, Wheelee,
179 U5, 141

24, Lincoln «. Dacis, supen,

23, Nedtieep v. Walluee, 237 Mich. 4,
208 NW 51, .
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vomunent wpon this dectsion it jx to be
observed that it dealt only with such
areas as had beean translated from suby-
tacrged bads o dry upland by the
forees of natere and therefor, kadi been
irectrievably lost to che public }trust

purposes. The cuse is ao authority for

the contention that the State maM sell
such areus as have been changed Hfrom
submerged soil to dry uplind by the
artificial processos of seclamation by ad-
joining ripacian owners. It is also to he
noted that there was no- retdphition of
#opower to “sell”, but only tor“léasa™
even in cooncetion with the rolicted
areas,

That the state doos not have the power
ta sell the submerged laads is declared
In numcrows well<reasoned cases of
courts of last cesort. “The sovereign
pover itself, cantot, consivtently with
the principles of the law of unture and
the constitution of g well-orderedy, so-

- clety. make a dicect and absolute geant
of the waters of 2 state, divesting! all -

the citizens of their common right.2s
“The State cannot divest itself of that
trust, cannot sell. the lund and cannac
lease it for uny purpuse which would
infure the trust."(*7) The glatement of
the United State Supreaic Court. () 1o
the effect that the submergred binds “are
not within che jucisdiction of dhe Stare
0 a5 to e the subjoct of grne by war-
fant. survey or patent” was approved by
the Michigan Supreme Court, which
then added -this strong language of - its
owag T :
“—an intruder cannot gain itle by
accupancy. This would seem to be 2
reasonable rule. for there is no good
reazon why the public should be x%%-
bed of its domain by trespassecs, jor
puit ta the expense of patrolling ta pte-
vant."(29) )
The non-alienubility of the submerged
lands is strikingly affirmed by the U.S.
Supreme Coutt in these words

- 26, Aracld v, Afundy, suprnz. .
a7, Hilt v. Weber, 250 Alich. 198, 233 |

NW 117,

= 2. Freytag v, Powell, | \Whart 536.

2. _Statc v Fiihing Chuls, 131 i,
540, 57 NW iy,

Muatiean State Ban Joupe M3

“The State e no rore ahdicate ity
trust woer praperty i which the whale
people are interested. fike maviyable
wateis aad the soils under thea, 50
w w Jeave tiem entirely under the
we and vontral of privite partivg—
than it can abdicate the palice power
in_the administration of government.
—The trust is governmental aud ean-

S nutbe aliawated.tEey - e

Justice MceDonald of the Michigan
Supreme Court summarized the correct
proposilions as follows: )

The submerged lands ~are held in
trust by the Stae—It caunol, cone
sistently with 218 teust, myke & grant
of any portion of such Tnds to ans
person for private use—Ir is Leyond
the power of the legislature to enact
—a statute (whereby such lands) piss
intc the hands of a fey peaple for
their private uses, fo the ubter ex-
clusion of the public, whase rights
the State must protect or violare its
trust.—The legiskiture has no pawer ta
convert public property to private
use, It can onlv legeislate for the pub-
He - good.~The rghts of navigation,
hunting and Rshing are tnot) the only
rights which the peopl= have jin the
waters and (submerged) fands of the
Creat Lakes. The neople need these
(areas) for parks und plgraunds
and hathing,"” (1) -

Conclusion
A state which possesses in the Creat

Lakes onc of the world's greatest vee-
reational assets, which descrihes ftself
as & “Water Wonderland”, should nat
pertnit squatters to usurp its beaches
and submerged lands, The white pincs

orests are a memory; the hulfalo Lone

to the “happy bunting groum™. “The
beaches and submerged lands of the
-Great Lakes should nat b allowed to be
plundered in similar fashion by privae
- interests for privace purposes, in violu-
tion of the trustecship which the state
holds an hehalf of all frs titizens.

—

. Hlivees Ceng, 1, Cer., aupr.
Mo Nedneeg . Wallage, i,
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404 PUBLIC ACTS 1955—No. 217.

38.231 Chapter not applicable to school district of the first class. [M.S.A.
15.893(31))
Sec. 31. This chapter, except as specifically otherwise provided in this chapter, shall
not-apply Lo any school district of the first class as defined by the school code.

38.232 Social security program; payment and transfer of funds for retroactive

taxes. [M.S:A. 15.893(32)]

Secc. 32; (a) For each public school employee who is a member of the relirement
system and who becomes covered under the federal social security old-age and survivors'
insurance program on account of his employment as a public school employee, the retro-
active social security taxes, if any, to be paid by him shall be deducted and paid from his
individual balance in the annuity accumulation fund. In: the event the member's said
balance is not sufficient to make such payment, his public. employer shall promptly collect
from the said member and pay to the retirement system the amount ‘of such insufbciency.

(b) The employer’s retroactive social securty taxes and all future employer social
security taxes shall be paid from the pension accumulation fund and the said fund shall be- - - ----
reimbursed by appropriation to be made by the legislature. .

38.233 Effective date of amendatory act; referendum on coverage. [M.S8.A.
15.893(33)]
Sec. 33. The provisions of this amendatory act relating to social security shall become
effective as of the date the governor certifies to the secretary of health, education and wel-
_fare that the members of 1 or more coverage groups within the retirement system member-
ship had voted in favor of social security coverage at an election held in conformance with
the 1954 amendments to section 218 (d) of title II of the federal social security act, and -
as provided in Act No. 205 of the Public Acts of 1951, as amended, being sections 38.851
to 38.870, inclusive, of the Compiled Laws of 1948. .

38.234 Agreement for extension of federal social security old-age and survivors'

insurance coverage. [M.S.A. 15.893(34)]

Sec. 34. .On bebalf of the state of Michigan the rétirement board is hereby authorized
to anter into an agreement with the state agency, designated in Act No. 205 ‘of the Public
Acts of 1951, as amended, 'to extend the social security old-age and survivoss’ insuramce
caverage to eligible public school employees who are members of the retirement system
established under this chapter.

This act is ordered to take immediate effect.

Approved June 22, 1955,

[No. 247. 1,

AN ACT to authorize the department of conscrvahon of the state of Michigah to grant,
couvey or lease certain unpatented submerged Jake bottom lands and unpatented made lands
in the great lakes, including the bays and harbors thereof, or to enter info other suitable
agreements’in regard thereto, belonging to the state of Michigan or beld in trust by it; to
provide for the d15p051tlon of revenue derived therefrom; a.nd to approphatc funds for the
administration of the provisions of this-ach

Tke People of the Stote of Michigan enact:

322.701 Great lakes submerged lands act; short title. [.M_.S.A. 13.700(1)]
Sec. 1. This act shall be kniown as the.*“great lakes submerged lands act”.

322,702 Unpatented submerged lake bottom lands and unpatented made lands
in great lakes; improvements; coastruction of act.” [M.8.A. 13.700(2)]

_ Sec, 2. The lands covered znd affected by this act are ali of the unpatenied submerged

lake bottom lands and unpatented made lands in the great lakes, including the bays and
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harbors thereof, helonging Lo the state of Michigan or held in trust by it which have here-
tofore been artificially filled in and developed with valuable improvements. It shall be con-
strucd so as lo preserve and protect the interests of the general public in the aforesaid
lands and to provide for the sale, lease or other disposition of such lands whenever it is
determined by the department of conservation that such lands have no substantial public
value for hunting, fishing or navigation and (hat the general public interest will not he im-
paired by such sales, lease or other disposition. The word “land” or *“dands” whenever used
in this act shall refer to the aforesaid described unpatented submerged lake botlom Jands
and unpatented made Jands in the great lakes and the bays and harbors thereof.

322.703 Same; conveyances, leases and agreements; rnineral rights reserved,.
[M.S.A. 13.700(3)) ' o
Sec. 3. The department of conservalion, hercinafter referred to as the “department”,
after finding that the public interest will not be impaired or substantially injured is hereby

authorized to grant and convey by quit claim deed, after approval of the state administras -

tive hoard, the lands described in section 2 of this act or to enter into leases or other suit-
able agreements in regard thereto. The lands surveyed under Act No. 175, Public Acts of
1899 and subject to the control of the department-under Act No. 326 of the Public Acls
of 1913, as amended, being sections 322.401 to 322.429, inclusive, of the Compiled Laws of
1948, are excepted from the operation of this act. Such deeds, leases or agreements may be
granted or entered into by the department with any person, firm, socicty, association, corpo-
ration, the United- States of America and any govemmental unit of the state of Michigan
in the manner herein prescribed and shall contain such terms and conditions and require-
ments which shall be deemed just and equitable and in conformity with the public interest s

‘determined by said -department. The department shall reserve to the state of Michigan all

mineral rights, including but not limited to coal, oil, gas, sand, gravel, stone and other mate-
nals or products located or found in said lands.

322.704 Same; conveyances, application, contents, approvals, deposit, [M.S.A.

13.700(4)] _

Sec. 4. (a) Application for a deed or lease to said lands or other agreement in regard
thereto shall be on forms provided by the department. Such application shall include a
surveyed description of the lands applied for, together with 2 surveyed description of the
riparian and/or littoral property lying adjacent and contiguous to said lands, certified to by
a registered land surveyor, which description shall show the location of the water's edge at
the time it was prepared and such other information that shall be required by the depart--
ment. Said applicant shall be a riparian and/or Littoral owner or owners of property touch-
ing the unpatented land applied for or an occupant of said land. Said application shall in-
clude the fames and mailing addresses of all persons in possession or occupancy or having
afy- interest‘in the'*adjacent or contiguous riparian apd/or littoral proparty or having
riparian and/or- {jttoral rights or interests in the lands applied for and such application
shall be accompanied by the written consent of all persons having an interest in the lands
applied for in said application,

(b) Before an application can be acted upon by the department, it"must be filed within
3 years {rom.the effectivesdate of this act, and the applicant must secure approval of or per-
mission for his proposed use of such lands from any- federal agency as provided by law,
the Michigan waterways commission and the legislative body of the local unit or units of
government within which such land is or will be included, or to which it is contiguous or
adjacent, and no deed, lease or agreement shall be issued or enteréd into by the department
withdut such approvals or permission. The department may also require the applicant to
furnish an abstract of title and ownership, and a 20 year tax history on the riparian and/or
littoral property which is contiguous or adjacent to the lands applied for, as well as the lands -
applied for, if available. : T

{(c) The department shall require the applicant to deposit a fee of not less than $50.00
for each application filed, which fee shall be deposited with the state treasurer to the credit
of the state’s general fund. Should a deed, lease or other agreement be approved by the
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department, the applicant shall be entitled to credit for saig fee against the consideration
witich shal] be paid for such deed, lease or other agreement,

Py,

322,705 Same; consideration for conveyances; fills. [M.S.A. 13.700(5}]

Sec. 5. Should the department determine that it is in the public interest Lo grant ap
applicant a deed or lease Lo such lands or Lo caler inlo any other agreement in regard there.
Lo, it shall be the duty of the department to determine the amount of consideration Lo be
Paid to the state by such applicant.

(=) If, prior to the ellective date of this act, the lands applied for have been artificially
filled in or in any manner changed from their original character by filling, sheet piling, shor-
ing, or by any other means, and such aforesaid lands are used or occupied in whole eor jin i

ey,
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322,706 Same; evaluation by department of conservation; appraisal by state -
tax commission, [M.S.A. 13.700(6) ] L
Sec. 6. ‘The fair; cash miarket value of lands approved for-sale tinder the provisions
of this act shall be determined by the department: Provided, however, That 'in the event’
the applicant is not satisfied with the value defermined by the department, said applicant - ..
within 30 days after the receipt of such detemmination may petition in’ writing th state tax: .
commission for an appraisal of said lands and decision of said commission shall bi final, * i

322.707 Moneys credited to general fund; acco‘untiug:_c_n*plpge_qé. ) [MSA ;

'13.700(7)] . TSRty E s :

Sec. 7. All moneys received by the department from the sale, leasing or other disposition
of lands under this act shall-be paid to the state tréasurer and be credited to the state's
general fund. The department shalf comply with the accounting laws of this state and the
requirements with respect to submission of budgefs, The department is hereby authorized
to hire such employees, assistants, and services that may be necessary within the appro-
priztion. made therefor by the Iegislature and to delegate such authority as may be neces-

- 521y to carry out the terms of this act.

322.709 Rules and regulations. [M.S.A. 13.700(9)] .

Sec. 9. The department is hereby authorized and empowered to promulgate and adopt
such rules and regulations, in accordance with the requirements of law, consistent with this
act, that may be necessary to carry out its provisions. Such rules and regulations shall be
adopted and promulgated in accordance with Act No. 88 of the Public Acts of 1943, as
- amended, being sections 24.71 -to 24.82, inclusive, of the Compiled Laws of 1948, and Act
No. 197 of the Public Acts of 1952, as amended, being sections 24.101 to 24.110, inclusive,
of the Compiled Laws of 1048, :

Approved June 22, 1955.
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Nescription. .

Sec, 2. ¢ land to be conveyed under this 4¢¢ is described as follows:

Lots 28 through 37 and lots 39 through 45, iy, block 118;

Lots 25, 26 and 38 through 48, in bog) 119;

All of block 121; .

Lots 1 through 21, 27, 29, 31, 33 through 38, 40 through 42, 44, ang 46 through 48, in

Lots 3,5, 7 through 11, 13, 15, 17 through 21,27, 34, 36 and 38 in block 131;
Al of block 132;
Lots 1 through 24 in black 134;
of the Third Addition to Michigan Centra] Park, township of Lyon, county of Rnsrommnn,
state of Michigan,

Uses; approval of conveyance.

Sec. 3. The conveyance awthorized by this act shai) be by quitelaim deed_ and shall be
made subject 1o the express condition subsequent that sajd conveyed premises shai) be used
ouly for educationa) and recreational purposes by the grantee, ang Upon ceasing or fajlyse
to use said premiges for the aforesajgd Purposes the title thererq shajl immediately vegt and
revert {o the state of Michigan, The form of instrument of Conveyance shall pe subject {o
the approva) of the attormey genera) of thig state. '

Approved April 14, 1953,

_—
[No. 94.1
AN ACT to amend the title ang sections 2, 3, 4, 5 and 6 of Act No. 247 of the Public

The People of the State of Mickigan enge;.

Title and sections amended and added, :

Section 1. The title and sections 2, 3,4, 5 and 4 of Aet 247 of the Publje Acts of
1953, being sectiong 322.702, 322.?03, 322.?04, 322.705 and 322,706 of the Compikd
Laws of 1948, are hereby amended, and a pew section 10 s added, the amended title ang
amended and addeq sections to read a5 follows : .

TITLE
An act to authorize the department of Conservation of the State of Michigan to grant
convey or lease certain unpatented lake hottor lands apgd Unpatented made lands in the

322,702 Unpatented submerged lake bottom lands ang Unpatented made lands
in great lakes; tonstruction of act, (M.S.a, 13.700(2) '

Sec. 2. The Jands covered and affecteq by this act are 2ll of the Unpatented lake
bottom lands and unpatented made lands in the great lakes, including ¢he bays and harbors
thereof, belenging to the State of Michigan or held in trug by it,. including those lands
which haye beretofore been artificially filleq in. This act shall he construed so a5 tq
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Preserve and protect the interests of the general public in the aforesaid lands and o
Provide for the sale, lease, exchange or other disposition of such lands whenever it is
determined by the depariment of conservation (hat such lands have no substantial public
value for hunting, fishing, swimming, pleasvre boating or nmavigation and that the gencra)
public interest will not be impaired by such sales, Jease or other disposition, ‘The word
“land” or “lands” whenever used in this act shall refer to the aforesaid described un-
patenied lake bottom lands and unpatented made lands in the great lakes and the bays
and harbors thereof.

322.703 Same: conveyances, leases and agreements; exceptions; reservation of
mineral rights. [M.S.A. 13.700(3))

Sec. 3. The department of conservalion, hereinafier referred to as the “depariment”, .
aflter finding that the public interest will not be impaired or substantially injured s hereby
authorized to grant and convey by quitclaim deed, after approval of the state administra-
live board, the lands described in section 5 of this act or to enter into leases or other
suitable agreements in regard thereto. .The lands surveyed under Act No. 173, Public
Acts of 1899, and subject to the control of the department under Act No. 376 of the
Public Acts of 1913, as amended, being sections 322.401 to 322.429, inclusive, of the
Compiled Laws of 1948, are excepted-from the -operation: of ‘this' act - Such “deeds,; ledses
or agreements may be granted or entered into by the department with any person, firm,
society, association, corporation, the United States of America and any govemmenial
unit of the state of Michigan in the manner herein prescribed and shall contain such
terms and conditions and requirements which shall be deemed just and equitable and in
conformity with the public interest as determined by said department. The department
shall reserve to the state of Michigan all mineral rights, including but not limited to coal, °
oil, gas, sand, gravel, stone and other materials or products located or found in said lands.

322.704 Same; application for conveyance, contents, qualifications of applicant;
Consent. [M.S.A. 13.700(4)] ‘

Sec. 4. (a) Application for 2 deed or lease to said lands or other agreement in
regard thereto shall be on forms provided by the department, Such application shall in-
clude a surveyed description of the lands applied for, together with a surveyed description
of the riparian and/or lLittoral property lying adjacent and contiguous to said langs,

property touching or situated opposite the unpatented Iand applied for or an occupant of
said land. Said application shall include the names and mailing addresses of all persons
in possession or occupancy or having any interest in the adjacent or contiguous riparian
and/or littoral property or having riparian and/or littora] rights or interests in the lands
applied for and such application shall be accompanied by the written consent of all persons

having an interest in the lands applied for in said application.

it is contiguous or adjacent, and ne deed, lease or agreement shall be issued or entered into
by the department without such approvals er permission. The department may also require
the applicant to furnish an abstract of title and ownership, and a 20 year tax history on
the riparian and/or littoral property which is contiguous or adjacent to the lands applied
for, as well as the lands applied for, if available.

Deposit with application,

(¢} The department shall require the applicant to deposit a fee of not less than $50.00
for each application filed, which fee shall be deposited with the state treasurer to the credit
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X » 1€ase or other agrecment he approved by the
department, (he applicant shall be entitled to credjt for said fee against the consideration

which shall be paid for such deed, Jease or other agrecment.

322,705 Same; consideration for conveyances, [M.S.A, 13.700(5))

Sec. 5. Should the department determine that it is in the public interest (o grant an
applicant a deed or Jease to such lands or to enler into any other agreement in regard
thereto, it shall be the duty of the department to determine the emount of consideration
te be paid Lo the state by such applicant.

Artificial changes in land; standards for determining consideration.

(a) If the lands applied for have been artificially filled in or in any
from their original character by filling, sheet piling, shoring, or by any other means, and
such aforesaid lands are used or occupied in whole or in part for uses other than rightful
iparian : , the consideration tg be-paid to the state by such applicant

manner changed

the date of the filing of such application, minus any improvements placed thereon but
1 1o case shall the sale price be less than 30% of the value of the land. If the application
s filed after Qctober 14, 1960, for changes in use made before October 14, 1955, the de-
vartment may add 25% to the consideration to be paid the s
o changes in use made after October 14, 1955, and prior to the effective date of this act,
: he department shall add 50% to the consideration to be paid to the state. In determining

he fair, cash market value of the lands applied for, the department may give due consid-
ration to the fact that such lands are connected with the rpar;

elonging to the applicant, if such is the case, and to th
: ommercial, being made or which can be made of said lands,

‘Conveyances te loeal units of government, consideration.
(b) Deeds, leases or agreements may be granted to or entered into with local units of

Jvernment for such consideration and containing such terms and conditions which may be
. *emed just and equitable in view of the public § i

! armission to make such fills as may be necessary i
- 1blic project existing at the time this act takes effect,

‘Flood control, shore erosion ¢

ontrol, drainage and sanitation control, mini-
mun consideration.

been filled in, or in any way substantially changed
i ym their natural character at the time the application is filed with the department, and

shore erasion control, drainage and

.+ less than $100.00,

Leases for marina purposes; definition,

(d) Leases or agreements may be granted or entered into with riparian or lLittoral
pretors for commercial matina purposes or for mar

! operations were started or the effective date of the lease,
The term “maring purposes” as used in

ﬂJiS act Shau be construed ac om amaeedtoo
irg use of great talac .-..L_.,::..‘.?- i

4
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of service to boat owners or operators which may restrict or prevent the free public use of
the aficcled bottomlands or filled in lands.

Fraud, consideration; hearing on determination.

(e} I the department after investigation determines that an applicant has wil{ully
.and knowingly filled in or in any way substantially chanped the lands applied [or with an
intent to defraud, or i the applicant has acquired such lands with knowledge of such frauvd-
ulent intent and is nol an innocent purchaser, the sale price shall be the fair cash market
value of the land. An applicant may request a hearing of any determination made here-
under. The department shall grant a hearing if requested. —

322.706 Same; evaluation by department of conservation;- appralsal by state
tax commxssmn [M.S.A. 13.700(6)}]

Sec. 6. The fair, cash market value of lands approved for sale under the provisions of
this act shall be determined by the department. If the applicant is not satisfied with the
value determined by the department, within 30 days after the receipt of such determination
be may submit a petition in writing to the state fax commission for an appraisal of said
lands. Decision of the state tax commission shall be final.

322.710 Lands filled, excavated or altered without approval, pena}ty, considera-

tion. [M.S.A, 13, 700(10)]

Sec. 10. Any person who excavates or fills, or in any manner alters or modifies -any
of the land subject to the provisions of this act without the approval of the department
shall be guilty of a misdemeanor, and upon conviction shall be fined not-more than $1,000.00
or imprisoned not more than I year, or both such fine and imprisonment. Lands, the use
of which are so changed, shall not be sold to any person convicted under this section at less
than fair cash mazket value,

Effective date of amendatory act.

Section 2. This act shall become effective July 1, 1958.
This act is ordered to take immediate effect.
Approved April 14, 1958,

[No. 95.]

AN ACT to authorize the state administrative board to sell certain land in Kalamazoo
and Lapeer counties; to provide terms and conditions of the conveyances hereby authorized;
to provide for the disposition of the revenue received hereunder; and to repeal certain acts
and parts of acts, --

Tke People of the State of Mickigan enact:

Conveyance to Kalamazoo board of education, cons:derat:on description,
time, -

Sec. 1. The state administrative board is hereby authorized to sell to the Kalamazoo
board of education, in consideration of the payment of oot less than the value thereof as
determined. by the state tax commission and approved by the state administrative board,
the following described land in the county of Kalamazoo and state of Michigan:

Beginning at the South quarter post of Section 21, Town 2 South, Range 11 West:
thence Northerly 330.00 feet along the North and South quarter Jline of Section 21; thence
Westerly 660.00 feet paralle]l to the South line of Section 21; thence Southerly 330.00 feet
parallel to the North and South quarter line to the South line of Section 21; thence Easterly
660.00 feet along the South line of Section 21 to the place of begmnmg, containing 5.0
acres of land.
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than at other times, but the lower part of St. Clair Flats
Delta is submerged nearly all the-time. The upper part
is unsubmerged most of the time. * * * The Conserva-
tion Department is Presently engaged in buying back
leases on the St. Olair Flats. * * * This has been during
the last ten years anyway, * * * The purpose has been to
Preserve their natural character for wildfowl- habitat.

- Y%t Mhe Department has now adopted poliey of at-
tempting to Preserve intact as muech as possible sub-
merged areas for waterfowl habitat, whenever. it has
value for that purpose. * * * (121) The cost of buying
these leages would run into severs} thousand dollars, I
am sure of that, '

Redirect Examination

BY MR. yom. (121)
Q In administering the procedures defined in the
Submerged Lands Act, you claim as fill or property of

the state any lands below the high-water mark, is that
truet ‘ )




v

G

106b Charles E. M illar—-Red'

i

ot

i

Q. (122) Now assuming that the plat to the lan&?
involved in these proceedings was recorded May 1994
and assuming that the testimony is correct, that at the
time of platting it was dry land to the easterly boundgpy, |
of the lots involved in these proceedings, then the love]
at that time would have been 574.60 according to the
Defendant’s Exhibit T-E, a hydrograph of monthly megy
levels of the Great Lakes as prepared by the U.S, Corps
of Engineers, is that true?

A. According to this bydrograph, yes, sir.
Q. If that same plat had been recorded in the next

year, in 1925, the plat would have been dry land to the
extent of 11/12 of a foot?

A. That is right.

Q. So if the lands had been platted in 1925, it would

+ have been west of the highest lake level for that year,

So it would have been an absolute ownership in 19251

* % *®

A. No. * * * My understanding of it would be that
his plat is below (123) the all-time high. * * * That is
the highest that the lake has ever been, according to these
bydrographs, and therefore . his title to that property,

~ even though it was unsubmerged at the time, was a

qualified title; in other words, this plan lies between the
high and low water mark.

Q. Everything between 972.9, the lowest point, and
978.9, the highest point, about six feet, is subject to a
quglified title? s :

A. I would say so in accordance to the holding of
the Michigan Supreme Court. * * *

THa L
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Q. ** * (124) Is the action of the water on Lake St.
Clair from your observation the same as the other Great
Lakes * * * with regard to the changing of the levels?

A. All of the Great Lakes have changes in the ele-
vation, monthly changes, some of them. * * * I believe
changes are more rapid in Lake St. Clair becaunse the
lake is shallow. * * * (125) I know the wind has quite.
an effect on Lake St. Clair, probably more than the other
Great Lakes. I know stoppage of flowage into the lake
and out of the lake would be more noticeable on Lake
St.. Clair than it would be on Lakes Huron and Erie.
The rate of evaporation must be a little bif greater on
Lake St. Clair because of its shallowness, but the other

factors I think would be pretty much the same on all
the lakes. -

Q. Are there some places around the perimeter of
Michigan where the shore line ean be discerned * * * -
due to vegetation extending to a certain point, (126)
then some kind of beach, then the water’s edge?

A. ** * Yes. * * * The beach where the water has
gone up and destroyed the vegetation would indicate
the seasonal high water mark. * * * The water’s edge
would indicate the low water mark.,

Q. * * * (127) You know as a matter of fact within
the last 20 or 25 years by development along the lake
f‘h"fe. all of the original markings that may have ex-
t8ted to denote the high water and the low water in Lake
St. Clair between Windmill Point and Metropolitan
Beagh have been obliterated, isn’t that truet

A. 1 think that is pretty géngrally true.
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MICHIGAN
71st LEGISLATURE
RFQULAR SESSION OF 1982

HOUSE BILL No. 548

February 21, Introduced by Reps. Arnett, Anderson, Bowx-:a:an, Kowalski
end Nill, ordered printed and referrod to the Committee on Judiciary,

A bill to amend the title and sections 1, 8 and 10 of Act No. 247 of the
Public Acts of 1855, entitled as amended

“Great lakes submerged lands get,”

48 amended and added by Aot No. 94 of the Publie Acts of 1958, being
sections $22.701, 822.708 and 322.710 of the Compiled Laws of 1948; angd
to add 13 new gections to aiand as seotions la, da, 5b, 8e, 11, 12, 13, 14,
15, 16, 17, 18 and 19.

THE PEOPLE OF THE STAIE OF MICHIGAN ENACT;
1 Section 1. The title and seetions 1, § and 10 of Act No. 247 of the
2 Pablic Acts of 1955, as amended and added by Act No. 94 of the Public

8  Acis of 1958, being sections 322.701, 822.708 and 322.710 of the Com-

4 piled Laws of 1948, are herchy amended aud 13 new sections to stand

S  as zections 1a, 58, 5b, 5¢, 11, 12, 13, 14, 15, 18, 17, 18 and 19 are added,
6 tze amended title and amended and added sections to read ay follows :

——— .
Zyrian w—Mhat ¢ ’ a
oo x‘ ':\A:;;:ltot:ed.m ter in CAPITAL LETTERE s new; matter otrieien through if old
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ROUSE BILL NO. 548 | 2
: . | —_—
2  Axact TO PROTEQT TH‘E WATERS AND BOTTOM LANDS ox
S THE GREAT LAKES AND THE PUBLIC TRUST THERENY Anp
THE US8ES TH:EREOF,: TO CLARIFY TITLE TO, AND RIGHTS
IN, THE SHORES OF THE GREAT LAXES; to authorige the depart-

H

ment of conservation of “ho otate of Michira to &Tant, convey or lesge

certain unpatented lake bottom lands aqq unpatented made lands in the

=1 & zgn

8 great lukes, including the bays and harhors thereof or to enter into othey
9 suiteble agreements i regand thereto, belonging to the state of Mioh.
10 igen or held in trust by it; TO ADUTHORIZE THE DEPARTMENT
11 OF QONRERVATION To ENTER INTO AGREEMENTS 70 |
12 PERMIT DREDGING, PLAGEMEN T OF STRUOTURES 0on DEP-

14 GREAT LARES; To PRovmﬁ_ PENALITES FOR VIOLATION
15 OF THIS AoT ; and to provide fo;' the disposition of Tevenue derived
16  therefrom,

17 Sec.l-ThisaotBhaJlbeknom-ANDMAYBEOITEDuthe
18 “Great Lakes Gﬁbmsaiigeé WATERS AND BOTTOM landa aet OF 19557,
10 8RO, 1A, Ag USED v THIS ACT; l

(4) “BOTTOM raND» o OR “SUBMERGED IAND MEANS
21 ANYAREA,WEEMORNOT”VEREDBYWATERATA

8
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1 PARTICULAR TIME, LYING LAEEWARD OF THE ORDINARY

b

HIGH WATER MARK ON THR GREAT LAKES.
(B) “ORDINARY HIGH WATER MARE” MEANS THE
NATURAL LINE BETWEEN THE UPLAND AND THE LARKE

BOTTOM LAND WHICH PERSISTS THROUGH SUCCESSIVE

S T

6 CHANGES IN WATER LEVELS AND BELOW WHICH THE
7 PRESENCE AND ACTION OF THE WATER IS SO COMMON OR.
8 RECURRENT AS TO MARK UPON THE S0XL A CHARACTER,
9 DISTINCT FROM THAT WHICE OOCURS ON THE UPLAND,
10 ASTO THE SOIL ITSELF, THE JONFIGURATION OF THE SUR-
11 FACE OF THE SOIL OF THE VEGETATION.
12 (0) “PIER” INOLUDES DOCK, WHARF OR ANY STRUG-
13 TURE HAVING A SIMITAR NATURE OR PURPOSE.

¢ (D) “DEPARTMENT” MEANS THX DEPARTMENT OF CON-
15 SERVATION,

16 Sec. 3. The department of eonservationy hercinafier reforred 1o ae

17 the “deporement?; after finding that the public interest TRUST OR

18 USES wilt not be SUBSTANTIALLY impaired or eubstantially injured

19 - is hereby euthorived o AND AFTER APPROVAL BY THE STATE

ADMINISTRATIVE BOARD, .'M.A.Y grant and convey by quitclaim

21 deetl,%amdmma%mm%mw
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1
2

13
14
15
16
17
18

20 -
21

in sestion & ef this aet or to enter into lerses or other auitsble RETeementy
in regard theroto, BOTTOM LANDS THAT HAVE BEEN FILLED
IN, OR BOTTOM LANDS DETERMINED TO BE REQUIRED FOR

THE PURPOSE OF FLOOD CONTROL, s:ei:ORE EROSION CON-
TROL, DRAINAGE, SANUTATION CONTROL OR STRATGHTREN.
ING OF IRREGULAR SHORE LINEs, THE DEPARTMENT MAY
ENTER INTO LEASES OR AGREEMENTS FOR THE Usg OF
BOTTOM LANDS AND WATERS OF THE GREAT LAKES FOR
MARINA PURPOSES, AND FOR THE OPERATION, MATN-
TENANCE AND ooz«rémvcmon OF PIERS AND MAY OON.

TROL OTHER STRUCTURES, DREDGING OR DEPOSITS. Tke

Iands surveyed under Aot No, 176y OF THE Public Acts of 1899, gnd_

subjeet to the eontrol of the department nnder Aet No. 396 of the Public
Acts of 1913, ap amended, being sectlons 322,403 t0 829499, fnslusive,
of the Compiled Laws of 1948, ave excepted from the apemtion of this
sct. Sueh THE deeds, leages or agreementa may be granted or entered

mto by the departwent mth eny pergon, firm, socioty, Rasociation, corpora-
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] HOUSE BILL NO. b8
1 as determined by said THE department. The department shall reserve
2  to the state of Michigan Il mineral rig.ht;s, including but not lmited to
3 ool oil, gas, sand, pravel, stone and other materials or produots Jocated
4 or fonnd in eeid lands THE BOTTOM LANDS, EXCEPT THAT THY
5 DEPARIMENT MAY DEED SUCH LAND WITHOUT TH:E
6 MINERAL RESERVATION WHEN YT IS ADTACENT TO OR
7 PART OF A PLATTED RESIDENTIAY AREA OR IS ADJAGENT
8 TO OR IN A DISTRIOT ZONED BY A GOVERNMENTAL BODY
9 FOR RESIDENTIAY, COMMERCIAT OR IN'.DI‘;TSTRIA.L PUR-
10 POSES, AFTER FINDING THAT A RESERVATION OF MIN-
11 ERALS WOULD BE OF NO FORFSEEABLE VALUE AND
12 WOULD INTERFERE WITH THE PLANNED USES OF THE
13 LAND. -
14 BKC. 5A. (A) A LEASE OR AGREEMENT MAY BE EN-
15 TERED INTO WITH A RIPARIAN OR LITTORAL PROPRIETOR
16 OR LESSEE, INCLUDING A POLITICAL SUBDIVISION OR
17 PUBLIC AUTHORITY, FOR CONSTRUCTION, OPERATION,
18 MAINTENANCE OR CONTINUANGCE OF A COMMERCTAL
19 OR INDUSTRIAL PIER EXTENDING LAKEWARD OF THE
20 ORDINARY HIGH WATER MARK AND MAKING USE OF

21 GREAT LAKES WATER AREA OR BOTTOM LAND, FILLED
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OR UNFILLED, Fq_R THE PURPOSE QF SERVIOE T0 A doxg
MEROIAT, oR INDU'STREIAL ENTERPRISE. sUchH PIER SHALY
NOT BE USED ¥oR ANY PURPOSE NOT REASONABLY ags0.
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7 . HOUSE BILL NO. 548

FOR A LEASE OR AGREEMENT SHATY, BE FILED WITH THE

DEPAETMENT PRIOR TO THE COMMENCEMENT OF GON.

STRUCTION FOR ANY PIER TO BE CONSTRUCTED AFTER

THE EFFECTIVE DATE OF THIS AT, OF TO BE MODIFIED |

1N SUCH MANNER AS TO AFFEQT OCCUPANOY OR USE OF
THE WATERS OR BOTTOM LAND. BEFORE GRANTING A
LEASE OR AGREEMENT THE DEPARTMENT SHALL FULLY
CONSIDER THE OTHER LAWFUL PUBLIC GSES WHICH ARE
TO BE REASONABLY PROTECTED, A LEASE OR AGREE-
MENT SHAYLL BE GRANTED IF THE DEPARTMYENT DETER.
MINES THAT THE PIER WILL IMPROVE THE USES OF THE
WATERS WITHOUT SUBSTANTIAL IMPATRMENT OR IN.
JUBY TO THE PUBLIO TRUST OR USES IN THE WATERS OR
BOTTOM LAND. THE PYER SHALL BE CONSTRUCTED AND
USED IN SUCH MANNER AS WILL NOT UNREASONABLY
OBSTRUCT NAVIGATION, UNREASONABLY OBSTRUCT FREE
MOVEMENT OF WATERS, CAUSE THE FORMATION OF LAﬁD
OVER THE BED OF THE LAKE, OR BE OTHERWISE DETRL
MENTAL TO THE PUBLIC TRUST OR USES.

SEC. 5C. A LEASE OR AGREEMENT FOR 4 PIER SHALL

PROVIDE AN ANNUAL RENTAY, OR FEE BASED ON THE

blY3V83381; 8 8/15
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HOUSE BILL NO. 648 8

AGREEMENTS ENTERED INTO WITHTEEE UNITED STATES,
ANY POLITICAL SUBDIVISION OR ANY PUBLIQ AUTHORITY,
MAY BE WAIVED OR REDUCED Iy VIEW OF THE QIR
CUMSTANOCES OR fUBuc INTEREST INVOLVED. AN APp.
PLICATION FOR A LEASE, AGREEMENT OR MODIFICATION
MOF SHALL BE MADE ON FORMS A8 PROVIDED Iy

SUBSECTION (A) OF BECTION ¢, AND ACCOMPANIED BY 4
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DUE CONSIDERATION SHALL BE GIVEN TO THE COMBINED
USES BEING MADE OR TO BE MADE OF THE UPLAND, THE

WATER SURFACE AREA AND BOTTOM LAND. THE TOTAL

;e ) ————

ANNUAL RENTAL OR FEE SHALL BE NOT LESS THAN $50.00,

NOE- MORE THAN $150.00 PER ACRE OF WATER SURFAOE
AREA USED OR OCOUPIED. THE RENTAL OR FEE SHALL BE
PAID ON THE BASIS OF THE CALENDAR YEAR OR ANY

FRACTION TREREOF. THE RENTAY. OR FEE FOR STRU(-

TURES EXISTING ON THE EFFECTIVE DATE OF TEIS ACT

SHALL COMMENCE 1 YEAR ¥YROM THAT DATE. THE RENTAL

OR FEE FOR STRU'OTURES ERECTED AFTER THE EFFECTIVE

' DATE OF THIS ACT SHALL COMMENOE AS OF THE DATE CON-

STRUCTION IS SUBSTAN TIALLY COMPLETED,

Beo. 10. Any person who excavates or fills, or in any menner alters’

o% , modifies, any of the land subjet 4o the provisions of this act mithowus
tho epproval of ¢he deparbment chall be USES OR OCCUPIES GREAT
LAKES WATER AREA. OR BOTTOM LAND CONTRARY TO THE
PROVISIONS OF THIS ACT I8 guilty of = misdemeanor, and u—p&:&
esavistion shall be fined not more than $1,000.00 or imprisoned not more
than].year,. or both suek £ine and impriconment, Fandsy the wee of

which ere se chamged BOTTOM LAXDS WHICH HAVE BEEXN

5173733381, 810/15
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HOUSE BILL NO. 5is 10

1 FILLED SINOE THE EFFECTIVE DATE OF THIS ACT shall nat

4 Do sold to amy person convieted tmdap thid gaction t lats then fatr eel
8 market value OF THE LAND AS FI]':LED

4  SEC. 11, THEIEGISLATURRE FINDS AND DEOLARES THAT

8 THE OWNER'S TITLE TO THE EXPOSED LAND IS WSoLy.
9 SIVE. THIS TITLE IS SUBTECT TO AND .QUALIFIED BY AN
10 EASEMENT FOR THE UNIMPEDED RETURN OF THE WATERS
11 TO THE ORDINARY HIGH WATER MARK. ANY FILL OR
12 PERMANENT STRUCTURE PLACED LAREWARD OF THE
13 ORDINARY HIGH WATER MARK EXCEPT AS PROVIDED IN
14 THIS ACT IS UNLAWFUL AND SUBJEOT TO THE PROVISIONS

15 OF THIS ACT..

16 SEC. 12, A RIPARTAN OWNER MAY DREDGE A OHANKEL
¥ IN THE BOTTOM LAND FRONTING HIS LAND, FOR THE PUR.
18 POSE OF PROVIDING REASONABLE ACCESS BY PRIVATE
RECREATIONAL WATERCRAFT FROM SHORE OUT TO BOAT-

20 ABLE WATER, WITHOUT EXPRESS PERMIT IF THE MATE-
21

)

RYAL I8 DEPOSITED ON UPLAND ABOVE THE ORDINARY
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HIGH: WATER MARK. IF -THE MATERIAL IS OF SANDY

NATURE IT MAY BE DEFOSITED OR SPREAD- IN THE WA.
TERS UNDER THE PROVISIONS OF SUBSECTION (B) OF SEC.
TION 13. A RIPARTAN OWNER, BEFORE DREDGING OR DIS.
POSING OF DREDGED SPOILS IN ANY OTHER MANNER

SHALL APFLY TO THE DEPARTMENT FOR 4 PERMIT. THE

DEPARTMENT SHATLL JSSUE A PERMIT IF IT DETERMINES

THAT THE PRCPOSED WORE WILL IMPROVE TEE USES OF
THE WATERS WITHOUT SUBSTANTIAY, IMPATRMENT OR
INJURY TO THE PUBLIC TRUST OK USES IN THE WATERS
OR BOTTOM LANDS. |

SEC. 18. (4) A RIPARIAN OWNER, BEFORE INSTATL.

ING, EXTENDING OR MODIFYING LAREWARD OF THE ORDL.

NARY BIGH WATER MARK ANY GROIN, JETTY, PILING,
DIKE OR OTHER STRUOTDRE INTENDED To PREVENT
DAMAGE TO UPLAND, SHORE OR BOTTOM LAND BY GON.
TROLLING OR DIMINISHING THE ACTION oF WATER,
WAVE, WIND OR ICE. SHALL APPLY TO THE DEPARTMENT
FOR A PERMIT. BEFORE ISSUANCE OF A PERMIT THE
APPLICANT SHALL OBTAIN APPROVAL OF HIS PROPOSED

STRUCTURE IN WRITING FROM THE STATE WATER RE-

ol /3i15ud81,F12/158
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13 SIO.N, MAY ISSUE A PERMIT FOR THm PLACEMENT oF 4
14 LAYER OF MATERIALS ox BEACH OR BOTTOM LaND pox
15 PURPOSES OF REDUOYG EROSION OF uﬁm OR I
16 PROYEMENT OF BRAOY or BOTTOM LAND FoR BOATING.
17 IMMEHIKR}CHRSFMILAJti{EOEQL&TTOIEAI:Uﬁﬂﬁi |

19 =mg I
I8 FOR THE BENEFIOIAT, DLPRO'VEM:ENT DEVELO
20 ' ;
MENT AND MADTTENANCE OF THR GREAT LAKEs WATERé
21 ANDRB
OTTOM LAN'DS FOR PURFOSES OF RECREATION FISH.
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NOT BE CONSTRUED AS RE-
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HOUSE BILL NO. 548 14

1 LIEVING ANY PERSON OF HI8 RESPONSIBILITY TO OBTATY

SUCE OTHER PERMITS AS MAY BE REQUIRED BY T4y ¥oR
THE USE, 0OCUPANGY OR AI.TERA.TION OF ANY GREAT
LAXES WATERS OR BOTTOM LANDS,

. SEC. 18. THI§ AOT SHAILL NOT Eg CONSTRUED 48 DE.
PRIVING' RIPARIAN OR LITTORAL OWNERS or THETR
RIPARIAN OR LITTORAL RIGH’I‘S NOR OF THEIR RECOURSE

* TO PROTECT SUCH RIGHTS THROUGH TE:E} CJOURTS.

SEQ. 10. THIS ACT SHALY, NOT BE COONSTRUED AS

AFFECTING THE APPLICATION OF ANY MUNICIPAY, ZON-

ING, EOUSING OR BUILDING: ORDINANCE 0. ANY PROP.

ERTY OOVERED BY THIs ACT, OR A8 A_'E‘FEOTING ANY
EXISTING LAW, STATUTE OR ORDINANCE CONCERNING
NUISANCES.
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AR MEHORADUX 10 THE CHATRKEN ARD
— MEMBSRS OF HOUSE COMYITTEES ON JUDRICIARY AND MARINE AFFAIRS
L ON THS TERM "ORDIMARY HICH YATER MAFKH
_ In the course of the ¥arch 8, 1962 public hearings on H. B. S47 and S48
A befora the Julicinry Committes and H. B, 696 end 697 bufore tho Marine Affairs
Comnittoes, quostion wax raised by ceriain gpponents of the bills concerning
the torm "onmdimary high imter mrk®,

¥a beliocvo this term, sz defined in thase bills, has firm legal precedent

-

2 and applies a highly practicable concept. .

- "-' . - The outstanding Michigzan ér.prem Court casc dealing with division of rights
s betveen tho riparinn owner and the im'blic trust in waters woe E&it v. Yabter, 252
Mich 198. In this cases; the court referroed repeatedly to-the water's edgo £

. - fh;‘.’l;‘,’d”
Yoing the property line on Lake Horzm. In one instance, the court statod

(p.219)-= .. . the title of the riparian owner f6llows the shors line usder
what bas boen graphically called Ta movable frozbold, '™

Under the eircumatances of this case, as in others reaching the Supreme

Court, the court 4fd not fipd 4t necassary to take cognizance of the fact that
the level of the waters of lake Huron, s with practically overy lake or stream
of the state, rloe or fall to gome degree, Zrom time to time. It did, Yowever,
meke the following statement, quoting opprovinzly from cases in other

-] Jurisdl ciions:

i %Tho riparian cwner bac-the azclusive use of the bank znd sbore, ani may

- erect tathing housesg and structures thoreon for his tusiness or pleasure

. (45 C.J. P.505; 22 L. B. A. {N.S.] 345; Towz of Orange v. Rasnick, supra);
aithough it aleoc kas been held that he connot extsnd structurss isto tha

gpace batwoon low and high-water mrk, without congent of the State

(Thiesen v. Railvay Co., 75 ¥la. 28 F78 South. 491; L. R. A. 19183, 718}).

Ard 4{¢ has been held thet the public has no right of pmesegoe over dry land
botwesn low ard highw=watbr rath but the exciusive use fa in the ripirisn cwner,
although the $itle ig in the Siate.” Doemsl v, Janteg, supra.® 180 Wie. 225,

5 -
HER . Theo Hichigan court gave slight cisinterproiation to the Toonsl v. Jarts case

- vhen it said thet "title s 4n the State” tslow the high water mrk. As cesh in.
tho following quots from thie case, the Yicconzia court actunlly gald 4hat iitia
ig in tho ripariar to the veter’s odga. ord thot tho ctate holde =n cisurent to
1 the tizh uvrter mzi.

S et e i,




In this czxwe, then, the Hichigan ocourt recogmized two significant linae:High
water mrk and low vater mark, It recognized the special status of the aros
batween thesa two lines, which ic the ares of "movable freshold.™ T¢ cited. the
highly significant Wisconsin case of Doepel v. Jantx, which clearly defined tha
rights of the riparian and the public trust in this crea, as follows: * . . .
during periods of high water the riparian ownsrship Tepresents a quelifisd title,
suhject to an eassment, while during periods of low waler it ripens into an .
abrolute ownership against all the world, with the exception of ths pudlic rights
of navigation, snd with these rights mo interfersnce will bs tolerated vhere the
sots affact or have a tendency to affect the putlic rights for mavigation purpoges.”®
| The Michigen Attorney Gensral mpplied this csse in rondeﬂ.nc an official opinion

(0=398%, Oct 25, 1945}, stating that the \fi:scomin court " . . . found a fea title
in the owner of the upland to the waterts edge, good cgainet all the worla, b
subject to ths return of the water, and qualified wpon that conditfon.®

Many courts over ths country have found it noéossary to find the dividing
{4ne betwsen the title of s riparian owmer to his upland, and the interest or trust
of tha public in the rdjoining water area. In thé nature of th:.g:ga. fhem_ st
be such & 1ina. The Michigan "movable freshold™ doctrine, with cwmerts title good
to ths wator's odge vherever it nay be at any time, 1t woll settled Iavf The
enly clari.‘.'iéttinn needed hes to do with that rarrow sirip of torritory over which
the vater mut be "fres to m?vn" shoreverd or lekswsrd {or streamrexd). In
gpeaking of this narrow strip‘af territory "vatween the witer's odgo st high water
m1k and la;-water maTic¥, Justice Potter, in a =inority opinion corcurrirg with
the mafority in the Bilt v Yober ccse, aid that snyr trust of the State in this
strip ia ¥guhlect to the {Tiparizng) Tight of asccsn, $o wharf ard deck cut, tho .
right of bathing, tho right to uve, for dorustic and egricultural purposas, tha
yvater of the lake, and subfect to all othor Tighte of the riparisu propriotor.

The Stete has no pover to Givect {tself of %his trust., It my rot ¢ell ard convezy
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title to this Jand, intexrfere with the riparian propristor's Tighte, or the
bezeficial use thereof by such riparisn proprietor . . . without conlemation
of the rights of the riparian pml;ﬁi’fbr.' It followw also that there are
- reciprocal 1imitations as to what the miparian propristor my do within thiz
frovable freshold® sone bolow the high watér marik. Xxcept as the atate my
pernmit, hs cammot 1€xit the state's public trust and title intersst hy preventing
resdvance of the waters anl "movevent of the froshold" froxm & low level, nor may
he interfere with the public's right to use tho sarface of the vaters vhen they
haye readvanced towara the high water rark,
Use of the adjective Mordinary" tefore the term “high water rark¥ ia for
the purposs of mking it abtundantly clesr that the tern is not intended to 4mply
“any _atrami high vater msrk, es for instance the extrome snmsl high of & Vrirer
under flood conditiona, TRather, the intonded mark ia the ane vhich is »o
ordinary that &t leaves ite mark on the soil in nature for all to see. R?u.gg:fmlu
man, inspecting riperisn property upon the ground, can locate and sgree npon
gach & line without diffieulty, since it iz a visible and physical thing. Only
under extreme cagse of flat merehland may thero bo some difficulty, dnd heve any
problem can be eglved by mking referanco to sdjacont highar lying charec and
by snferring levels. Any wach arfficnliies mst and can bs ove.-recmé. for when
an issus arises as between riparian and public tmf intsreste, a dividing Iine
mst bs found, and resvective rights mmst be satablished. .
- Objectors may raise the peint that the Hilt v, Wober case spplies to Lake
Huron, whers tho state holds the bottom lands, and thet the concept of the

ordinary high water mark should not apply in inlanmd {a¥%en end cireams whero botfom

1end 4w held to rest with the riparisn o¥neT.
In enswer to this, it iz only necedsary to poimt out that the ctate bar oot

‘and candob completely abapdon its trast iz the wvaters. It 19 settled 1nw thad

fhile Tizariin ownera own the foe to tho bed of zn icland mvigable lske,
thelr ownership iz subordimate to ths right of the p_ub'.l.i.c to Ires

sem e - e e W ‘
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navigation and other usss

gnd unobstructed nse of the watars for
Headnote ¥o. 2, Morgan ve

tnhercntly belonging to tho paople . - ¥
Xloss, 2% Kioh. 192.

¥Sinee loth the United Statws and the State of Michigan held ths wvaters
of pavigable rivers and 1akes and the soil under them in trust Jor the
pecple, o trast of whioh naither could divess itself, ons acquirlcy
title to the bed of & mavigable stream holds it subhject to & perpotusl
trust to securs to the people their rights of mavigatlon, f£iehing, and
fovling.! Hesdnote 8, Collins v. Gerhardt, 237 Mich 38,

Since then, the owmership of ):nttonln.n:‘. 14 gubordirate to the pnblio

& line most be i‘ound upn.ra_ti.n; this
The ordioery high water rexk servos

trust in the waters, +yust from the un~

affected upiand ownarship of the riparian,

as this line on fnlani waters 2% well ns Creat Lakes.

onourring opinion in the Kichigan case of Colline ¥.

nland water suidl fApd 4in State ¥.
the ¥Wisconsin

Justice Yellows in &
Gerbardt (237 Mich 38, 1926) imyolving an &
Land Co., 260 Mich. 690, thie court followed
11imois Stecl Cae V. Bilnt,

Yenice of Amarica

court ard cited with epproval the case of I

109 ¥ie 118, 425 (B% K. ¥. 365a 85 W. ¥, k02, 83 An. St. Rep. §05), it which

cage it was held:
\rhe title to the Dbedr of &ll izKes ond ponis; 8nd of rivers navigatie
‘4n fact ae well, up to tho 1ine of ordinary high water mark, within the
woundaries of the Stats, becama vested in it.et the instent of its
admigston into the Onion, in trust to hold the sams €0 a8 to prererve
to the people forever the enjoyment of the waters of such lakes, ponds,
pnd TiVErE . - ¢ '« '

raninn dnted December 8, 1960, on
myk?? containg further clarifications of zone

The attached zamo "Legal Bac_kgmund for

" the phrau.: fordinary high ni_e_r

_mﬂu«.

Dapartrent of Conzervation
Karch 9, 1962
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GLASS V GOECKEL CONTROVERSY CONTINUES

Unveiling the truth behind the shoreline controversy

By David L Powers and Patrick McCollough

“The waterfront boundary line of property abuuing
the Great Lakesis. .. the naturally occurving water's edge
..." Michigan Land Titde Standards, 5* Edition, Standard
4.6

in recent articles, without zcknowledging the
foregoing opinion of the Michigan Bar's Land Title
Sundards Committee, two attomeys assert that this
conclusion of the Committee is wrong. Instead, they
proffered their opinions about the meaning of an
amorphous phrase: “the Public Trust Doctrine.” Claiming
an interest mercly to have “his children to have the same
experience” as he did walking the beach, Patrick Levine
Rose asserts that “the Public Trust Doctrine protects the
public's access 10 the Great Lakes beaches,” including dry
beaches below the ordinary highwater mark. Subsequently,
Chris Shafer, who as a former head of the MDNR Great
Lakes Shoreland Section conceded that “there are few
more ardent defenders . . . of the public trust doctrine in

this sought-after expansion of public rights, the authars
argued that these public rights (somehow amorphausly)
cxisted all along, and states cannot be prejudiced mcrcly
because they have long slept on those righus,

This work helped to “awsken™ bureaucrats and
environmentalists zlike, who found a new tool—the legal
theory of the public trust doctrinc—in -their arsenal w0
control privateshoreland property. Theresult soon became
evident in Ohio. There, like Michigan, the DNR had long
had the power 1o lease submerged lands 10 private cwners
forbeneficialuses, Inthe 1990, the Ohio DNR increasingly
found a new usc for this power: requiring shoreline owners
with any type of shoreline structure to “lease” the shorcline
from the state, withrequirements of paymentand insurance
coverage, even if that structure sat on dry land. Despite
contrary casc law, a 1917 stanne, and .a 1993 auomey
general opinion holding the riparian owned “above the
natural shoreline up to the ordinary high water mark,”
ODNR nevertheless asserted state ownership up w the
ordinafy high water mark. This new offensive led to the prwatcly owmed, and haswrested control of the shoreline

doctrine to dry bcm:hcs, or perhaps dun:g:rdmg itas
" unautharitative, advise of awnership to the water's cdgc.
The MDEQQ has almost single-handedly cdlouded tide o
the 76% of Michigan's 3,288 miles of shoreline that is

Michigan,” severely criticized Rose’s conclusi Bat

for

in the late 1990's of the Ohio Lakefront Group, property owned by units of local governmcnl.Woncy:t,

both writers agreed on a new and novel theory suggested
by the Court of Appeals without credible ditation of
authority in Glass v Goeckel, 262 Mich App 29 (2004): that
by virwe of the Public Trust Doctrine, there exists 2 *dual
tide” 1o Grear Lakes shorelands below the ordinary high
water mark, 1 Yet neither Rose, Shafer, nov the Court of
Appeals cite a single case from any jurisdiction which
specifically so holds. Each of them misrepresents the
decision in Hilt v Weber, 252 Mich 198 (1930), which held
that riparians own to the water's edge.2 Indeed, contrary
1o the assertions of Rose and Shafer, the dissent in Hilt
larnented that the decision “constimtes the Michigan
shoreline of 1,624 miles private property, and thus
destroys for all titne the trust vested in thie sate l'onhcusc
and benefic of its citizens.” Hifl at 251. And neither Rose
nor Shaler mention the 1894 Michigan Supreme Court
dedsion ‘6T Pelérmen v DNR; 446 Mich 177-(1994), in
which pur sudte’s highedt court-held thatqhecdryibeach
below the ordinary high water mark belonged to the
riparizn owner, who was entitled 10 compensation for jts
destruction by Mr. Shafer's former agency.3 All of these
authorities and more are set out in Save Qur Shorehine's
Amicus brief in Glass v Goeckel, a copy of which ean be
found at <www.saveourshoreline.orgs>,

Since the issuc of shoreline ownership in Michigan
was firmoly resolved in Michigan in 1930, whyaren'tthese
imporant authorites raised by these writers? -

The truth behind Michigan's current Great Lakes
shoreline controversy can be traced back to the 1960°s
and 1970%, when-a new environmental protection
mavement resulted in the passage of environmental laws.
In 1968, Michigan's legislamure amended the deades-old
Submerged Eands Act to define the so-called “ordinary
high water mark"” at a peint ncar record highwaterlevels,
but the legislatureé was careful to exclude from the
definition “rights acquired by accretions ocourring through
natural means or refiction.” In this way, the legislature
arefully excluded riparian property as defined by Hilt v
Weber. MCL, 524.32501. In the 1970's, Congress passed
the Clean Water Act and the Coastal Zone Management
At FCMZA™), both of which, bureaucrats argue, were
2imed at pladng govermmental contrel over private
shoreline property. And from this environmental “big
Yang,” 2 new entity was formed in 1970: the Coastal States
Organiztion {*C50"). An organization of representatives
appoinied by the governors of the now 35 memberstates,
the CSO's purposc is “to shzpe 2nd advarce a national
agenda that enhances the protection of coastal and occan
resources.” Sce job description at <httpef/
www environework.comfjobs/detail. cfmpid = 3965355>.
The Stare of Connecticut, in 1980, working with €SO,
obained a grant under the CMZA and published a

“Nauenal Public Trust Study: Putting the Public Trust
Docmine 1o Work,” Among the seven person steering
commitee for thatwork was Mr. Chris Shafer. That study
outtined how burcaucrats might better utilize the "public
s doctrine” as a legal theory o increase governiment
conwol over shoreland property, to the prejudice of
E 2 individuals that thought they owned the property.

Whils private owners would naturally suffer as a result of

an organization of Lake Erie riparian owners united to  property owners have litde recourse (o this assault
oppose this new burcaucratic land grab. -After an attempt . Theyan cuheroomply ; 'thMDEQ_dcmnds overthejr
at a sautory remedy in 2003 failed, the group filed suit ~ property or face threatened hugauon and the threat of
against the ODNR 10 quict ticle to their shoreline property Jail. An action for dccla.nr.ory relief will Ilkcly be met
in the spring of 2004. ODNR is currently awtempting with procedural objections. In Ohis, the ODNR
dismissal of that suit on procedural grounds, responded 1o the declaratory judgment action filed by

Relying on the foundation Laid by one of their own—  shorgline property owners, notwith a briefsening forth
Chris Sha!'cr—Mlch:p.n burcaucrats took an approach the allcgcd basis of state shoreline ownership, but with
different from Ohio in “putting the public trust docrine 1o 2 motion 1o dismiss on procedural grounds, inclyding
work." Butlike Qhio, the Mlduganbureaumu zpproach failure to exhaust administrative_ medics, lack of
centered on the assertion that the state, and not the Jusumb!c controversy, and the ll anticipate | the
riparian, owned from the wates's edgeupito the ordinary  MDEQ will aempt the samc tadtics if confronted with
highwatermark. Withwater levels falling below normalfor 3 similar suik from shoreline owners in. Michigan. The
the first year sirice 1996, thé MDE(} in Décember 0£ 1999 MDEQ has placed’ “shorelingé owners.in 4 legal

prompdy formulated a plan to rely on sate “ownership

alone” to preclude beach grooming on dry beaches above
* she water's edge: Next cane MDEQ leuars wr owners of

straightjacker. The Gldss 4’ Goeckél casé pi‘escnis
Michigan"s Supremié ‘Court withi “an" oppdrinity to

remedy toe private propenty owners the wrong dore b
Jand Fadjacent.doT the alteged:fstate landy™ salling.thom " the'MDEQy ahdl wifves printfiies ol j&uﬁﬂ?\:«fbn&ﬁ;’
their wark on thise “state bottomlands® was ﬂl:gzl " : OurConsnmunn 1seLup thrccm—cqual branches
These assertions came notwithstanding the Peterman "of government with 2 syitein of checks and Galifiecs.
dedsion in 1994 holding quuc the apposite, as set forth  Swdents of the Hilt v Wefier ‘décisian know thit’ the
above. Like what occurred in Ohio, this lpproach gave + dedision was a monumental éné tatended to put td iest
birth in2001 to Szve Our Shoreline (SOS), an organization in’ Mldugan the issue of mbmhne'wnchmp. Firmly
of aver 2,000 riparizn houscholds committed to fighting plarmng it dt the wairi'¢dge. Thestadin 1950 had-a
the bufeancratic-appropriation of their-property without  vested interest in clezrly deBnitg shoreline ownerstiip
Just compensation. SOS obtained some legislative refiefin 0 promote the development of Michigan's shores, and
2003 with the beach maintenance bill, which curtailed the. dlarifying riparian rights was geod pubhc policy. This
MDEQ's earlier unlawful effort to control pnvatc - Michigan Supreme Court should not sit idly by.while
‘shorelands, The MDEQ neverthelesscontinuesits assertion  single department of another branch secks to unravel
of ownership of Michigan's beaches, although by recent  what the court ruled definitively upon.70 years ago fo;
press accounts, the agency and Mr, Shafer appear willing the benefit of the entire’ike 42w
to accept title in the State without its most important There is much at sukﬂrﬁh@ iirdte. ‘Peoplc have
element: the righs of exclusive use and tréspass control: - szved-dnd worked for over Exict 'niry to invest in an
Aftee all, 2 "6tle,” however clouded or partial it may be, is  develop Michigan's Great szd A ba.uc ‘constitational
‘saill more than what the State had prior to Glass v Goeckel,  priviciple—the sanctity of prnra:: pmpcn:y!—ls afissué.
As we can see from what has transpired in Ohio and  Economic progress dcpcnds on this important ideal,
Michigan, state agencies are so excited about putting the  and our highest court’s decision to clrh:rclanfy the law
public trust doctrine to-work that things like Atomney | or letconfusion rclgnwdi send ah impotiant message to
General opinions and Supreme Court decisions issued as  the business community, as will the decision on whether
recentlyas 1993 and 1984, respectively, don't phascthem.4 10 protect long established propérty rights in this state.

Armed with séemingly unending state moncy and the
substzntial pawer of their office, these agencies and their
directors consisténtly ignore bong established state law aind -
tell the media and anyonc that will listen that they alone
control the beaches of Ohie and ‘Michigan. Since this
‘debate began, media sources have printed the MDEQ's

version of the lawwithout question. Their public relations

-achine has sofie state legitlifors dnd’ foéal officials
convinced that the state’s cwmership of Michigan'sbeaches
is firmly established in the law and is beyond question.
As a result of these cfforts, private property owners
Jhave had their property cffectively confiscated withoutjust
‘compensation. [n addivion, the public mustbé hopclcssly
confused. In keeping with long established state law,
warranty decds, suchas those held by the authars, g'ram. w0
thewater'sedge,” consistent notwith the MDEQ sassertions,
but with Hilt v Weber, supra. Title companics have insured
thosc deeds. The zppllﬂblc Land Title Standard declares
ownership to thewater's cdge, Mlch:gan recal estate lawyers,
unawarc of the MDEQ)'s new application of the public trust

Michigan law on shoreline ovwnetship 1o the uzr.:r’ls
edge hasbeen cryseal clear since at least 1950. Qur court
‘should act now to keep it that way for the benefit of all
of Michigan.

Footuotes

-1 The Glay: couns stated that, the ripayian has
exclusive use” and control; but ~beciifse it onice again
may become submerged, title remains with the sate
pursuant to the public trusdocurine, " citing Hil ac 226.
The Hill decision yimply docsmot sy th thau at ngc 226,
or anywhere else in ity opinion, and this &itation by the
¢ourt without further analysis is incredible. .

2 The Hilt court exprcsily Teld thisie Katxznaug]l v
Rabior and Kavanaugh v Baird, supra, are- overruled.”
Hilt a1 227, . The court instead followed the law prior to w
those cases, explaining: “itwas aserled rule of propes
that the purchaser of meandered public land on the

Shoreline Controversy, continued on page 6
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Great Lakes took to the water’s:edge.” Id. at 213. But if
{privatatproperty is prnmanently ‘enéroached . upon- by
open waters, the proprietor loses his title and it passes to
the state as part of the bed, so that a change of condition
dm'ingprivate ownershipworksa change oftitle (emphasis
added).” Id. at 216. This is contrary to the Glass decision,
which gave title to the state even where the property was
not permanently covered, but simply “once again may
become submerged.” Glass at 41, 42. Buu:ressmg its
opinion, the Hilt court noted that the riparian’s “general
right of access . . . attaches to the whole and every part of
his shoreline and no one has the right to fetter or impair
his enJoyment of his property by compelling him to go
upon it orily at certain points (emphasis added).” Id. at
226.

3 "At issue [in Peferman] is the erosion of Plaintiff's
beachfront property (emphasis added).” Peterman at 188.
The court consistently referred to the “beach below the
high water mark” as “plaintiff’s beach.” Id. at 200, 201.
‘The Michigan Supréme Court in Peterman found that the
riparian was entitled to compensation from the MDNR
for causing the destruction of hisbeach vhen constructing
a boat launch next door.

4 “The land that lies above the natural shoreline of
Lake Erie belongs to the littoral owner,” who benefits
from a grant of land “above the natural shoreline up to
the ordinary high water mark.” Ohio Attorney General
Opinion No. 93-025 (1993). This opinion is consistent
with Hilt and . Peterman, supra.

David L. Powers is.a Bay Gty real estate attorney, Saginaw
Bay property ouner, and Vice President of Save Our Shoreline.
Myr. Powers authored Save Our Shoreline’s amicus briefs in
Glass v Goeckel before the Court of Appeals and the Supreme
Court. Those briefs can be viewed at <http:/f
wwuw.saveourshoreline.org>.

Patrick H. McCollough is a lawyer and government
relations counselor in the Lansing firm of Kelley Cawthorne. He
is a former Michigan State Senator, candidate for governor,
member of President Carter's administration and a 4% generation
property oumer of Great Lakes shoreline.
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! BAY -9 1552 INTEROFFICE COMMUNICATION el
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| Consrsation Dept, - iy - ’ . -
O wr—E. §: Hanes, In Cherge, Englneering & Archityb&“d” Y et
Foioor
TROM George Teack. Lands Division “{ e & o
SUBJECT Location of ordinary Government mcander iines and b Ad.. foo't
natursl ordinary high water mark on Grest Lekes. Al Forss ‘.-l-

.- !i‘ F1-4

_In recent litigntion invelving the bottomlands of the Great lakes,
it has become necessary for ue to locate the naturel ordipary high water
pacik olong the shores of -the Great Lakes, ospeclslly on Lake St. Cleir,
jn order to establish the upper limita of the state's trust interest.
It is reouested that we obtair the services of }Mr. Lee Paddison and his
assigtantn to obtein datm on the location of the natural ordinary high
weter maric on all of the Greet Lakes but with current emphasis on Lakes

Furon, $t. Clair end Erie.

. Hr. Poddison is glready familiasr with the definition of the O.H.W.H.
end should have little difficuelty in gathering sufficient information so
25 to support the jegal tem which 18 now adopted in the rules and rego-
1ntions of the Great Lakes Submerged ionds Act. :

I3 4s resuested that Mr. Paddison prepars vhatever maps &re necessary
to show the location of the originsdl Goveroment peander lines situated
along the shore of Lgke Erie, adjacent to both G.L.O. patenta and P.C.
poatents in the following arens:

Wayne County 758, P1OE, Sections 12, 13, 24

Monroe County 165, R 9 & 10 E,. Sections 25, 28, 29 and 30.
L LI 7S, B 9 E, P.Cs.
" ® 785, R 8 E. Sections 2, 1l. 14,

It is not necessary that any first order survey be prepared of these
pednder linee other than possibly scale checking on the ground certaic
distances contained from aeriel photographs or other maps. It would be
desiTable to place this information on either enlarged aerisl photographs
or U. S. quadrengle sheets. FPaddison has previously prepared similor maps

for Lake St. Clair

schegile for this project; however. 1t would bs well

There ig no tinme
t to make field investigations

to keep it in mind vhenever it is convenien
and prepars the necessary Raps in the office. Such information will be of
stubstent ial assistance in presenting the public jntereste to the courts and

probably used as inforrstive meserial for legislative committees.
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TRANSCRIPT OF PART OF Tiie PROPCSED LEGISLATION
FOR 1963

(B) M™ORDTHARY HIGH WATER IARK I-'EA}Zé THE DIVIDIG LIKE ersm TIE
UPLAND AND THE LiKE BED WHICH SEPARATES TilE FUBLIC TRUST AREA FROM THE
UPLAED; THIS LINE IS HOT IKTEUDED TO THTERFERE WITH THE IRHERENT PIPARTIAW
RIGHTS BUT TO FIX THE LAKEWARD LIMITS oF P:..a-mm:r'mm THSTALLATIONS;
7HE FLEVATION CF THE GROUND AT THE LINE OF THS ORDIARY HIGH WATER MARK
ESTABLISHED FOR EACH OF THE GREAT LAKES SHALL BE REFEREHCED TO THE LOW
WATER DATUM &S DETESMIWED BY THE U.S. LAKE SURVEY CORFS CF EGINEERS;
ru ORDINARY HIGH WATER MARK FOR LAiEE SUFERIOR SHALL BE 1:'3: FEET ABOVE
THE LOV WATER DATUM ESTAELISHED FOR LAKS SUPERIOR; THE ORDINARY HIGH WATER
JARK FOR LAKE MIGHIGAN-HUROH SHALL BE 3.0 FEET ABOVE THE LOW WATER DATUM
ESTABLISRED FOR LAKE MICHIGAK AKD LAXE HURON; THE ORDIHARY HIGH WATER MARK
FOR LAKE ST. CLAIR SHALL EE 3.0 FEST ABOVE TEE LOW WATER DATUM ESTABLISHED
FOR LAKS ST. CLATR; THE CRDIFARY HIGH WATER MARK FOR LAKE ERIE SHALL BE
3.0 FEET ABGVE TEE.I'.OW VATER 'n'a'rmvx ESTABLISHED FOR LAKE ERIE; ANY STRUCTURES

OR FILL LAKEJARD OF 'I‘HEHORDIHARI HIGE WATER MARK ARE SUBJECT TO THE PuO-

VISIONS OF THIS ACT.
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SESUIENS L3 THROUIE 1A -- copy fros lnland watars sct.
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VELN DIA LEVEL DATUN (etc.ete. —-~ gol proger « =3ingl).
SECTION 13. KCTHIMG IN T¥ : CULSTRUED AS DEPRIVING A RIFARIAN «l.X

QOF RIGHTS ASSUCIATED WITH

- ZXSRCISE A¥D FEACARLYT ENJOLMELT CF THCSE RIGHTS, GCR SEALL ANY CCMDITION GF
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, WHEREVER IT ¥aY RE

AGEINST TRESPASS> IM THE SA¥E MANEER

ENT FOR RETIRN OF THE WiTiR TC

RIEARTAL (SBER CUUTRCLS ANY TEIPCRARILY L piRICOICAL ¥ EAI00TD BCTTCH LdiD

A8 -HI

e A

finsdat #D TES

th]

FACKTAGE

e -
sl i oak

AT TRE, AXD

S GPLaXD, SUBJECT

b
aleae

CHOINARY FIGE WATER Ha5K.

g
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‘and flow. Under civil l;w‘ the shore extendzs s far ss the highest waves

‘Tt 18 generally hald to include a1l lands lying between the boundery liue

Subtwerged Lands - ¥oters edgs as celineating ownership.

Zech State generally has tha suthority to estoblish 1ts rules of property
2t tines upedieni in respect to ownership of lands under the mﬁglbh'uurn.
of the State. The quutié:i of vhat constjtutes the bomd_:r; for the private
u'jn public lands has been the scuroce of considerable 1itigation sround the
c.euntry. In varfous States differsnt water marks have been used to :epu'ltc
such ownership. Soxa of the marks found are.xs follows: ' |

1. High vater line - ondinarily synonywous with the high weter mark,

2. Eigh vater mark - the term hes been defined variowsly. Among other

definitions 13-&{0 indiceting that it 1s the 1ine to which high iat_c_:!'
ordinarily reaches or the line which the water iwpresses on the uii s &

1¢mit of its dominion. The teorm has been held not to mean the line reachad

by water in unusual floods.
3. Low water mrk - While the term hes been held to mesn the exires

Jow water mark or the point which the water recedes at 1ts loest stage, it
has also been held to wean the contrary or low water mark,

X. Ordinary high ueter mark - It 18 the point on the bed or shore where

due to the prelence tnd action of the water it contimues to leave s dlatinct
mirk, The Germ connotes the usuel and common or ordinary stege of a river,
¥hen the stege of waters are not increased by land or freshets or by drought
cr other factors.

In defining the division 1iné the Courts have considered other terms.

Theee are found to be defined es follouws:
1. Shore at common 1ot - the shore ia the arez between the ordinary

nigh water park énd lov Water mark, the land over which the dsily tides sbb

reach in the winds. The shore hes been used us synonymous ¥ith the bed.

2. Shore lands - have been defined by statute s lands bordering om-

ahores of tha navigable lakes and rivers below the ordinary high water mark.

of the upland and low water, .
3, Shorelins af navigable waters sometimes defined za to the edge of . i

the water to the ordinary high but under the é1vil law it s the 11ina warked i
I
|

by the highest tide.
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" high witer merk shall be governed by laws of the State as the legislature may

_,urk.5

g
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Title to the shore of navigable waters is inh the sovereign axospt as
far as private rights in it have been zequired by express grant, A% common
1aw in Englani the title of all land covered by navigable waters WRi held
by the govarmment in trust for the people of the reslm, Such ownpership '
was paszed to the 13 states upon their independence. Subsequently, sll
other states ﬁhicl_: were theruffer forzed moquired similsr rights.

It hius been hall:i- t;hat asch State ﬁs suthorlity to-tlltl.blllh and decide
sguch rules of property as it may deem ﬂm‘ﬂblc or expedient with respect %o
the owrership of the.lands which formed the beds and baics of mavigable waters
withir its borders. Such rules snd regulations, oi course, &re sabjeat to the
paremount suthority of Congress to control mavigmtion. Thus; in effect, the
&ne'nhipi of these lunds would de determined by the Stete 4n which they are I

locsted. Some States have wsserted that ovnership of land below the ordivary

e«rw:*:..3 It' has been held that the riparian owner may have title to lou weter
M .
k.,

It hes eleo been held that the 3tate title runs to the ordimary high water

Riparisn ownar on one of the Great Lukes does not.oun title to lands under
the weters of the lakes. It bhas been held vith respect to private ownership
that the ti';:ie to Jands under waters stands to the line of water, stands
vhen uraffected by ﬁuturbing causes.

In Hichigan it has been.held that one owning property sbutting o the
Great Lakas has title both to the iun:lar 1ine snd tothe watarts Edge.'r
In New York = peraon abutting on one of the Oreat Lakes it bas been held

to hold title to the high water mari, People v, -Jones, 20 XB 577. It has

algo been held that such ourier has title in-fee to the low mter.nrk.- Kansom

v. Shaeffer, 27% NY3 570, modified on other grounda 279 KIS T&0.
Hiiiebrand v. Enapp, X% I 821, 112 ALR 110% :
Minnespolia S.T.P. & S.3.K. Ry. Ca. v. Mke Repida Power Co., 99 Fed B4 cert.
den. 305 U3 660, r.h. den. 306 US 667, sert. den. 306 US 64
Seibert v. Con. Comm. 159 Se. 375 ¥enlle v. Easthampton, 33 So 637
Diedrich v. Northwsatern U.R. Co, 2% ¥is.
Staud v. Tripp, 253 Mich 633; Hilt v. Vebver, 252 Xich 258

=3 AW 470
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With respect to ravigable lskes other than the Great Lakes it hes been

held that & riparien proi:rietor'al such does not own the bed of the laks.

‘U.S. v, Ladley, 42 Fed 24 474, Or that ha owns only to the ordinary high water

mark. Scheidt v. Marschel, 2 M¥ 2¢ 121, DPut it has also beeon held that land

under the lske shores bolongs to the ripirisn proprietors. Bousan V. Eerendroxs,

261 Mich 67. %o the middle thereof: Webber v. Pere Marquette Boom Co.,68 Nich 626.

Also some authoritles hold that a riperian proprietor owni to the low water mark.
U.8. v. Edlredrs, 33 Fed. Supp. 337, But that his title to the strip betwean
l{igh water and low water mark is modified. State v. Deisch, 162 W 365; Anderson

ve Ray, 156 W 591,
The bed of o river has been held to extend to the high water mark of the

stresm.- Armstrong v. Pineus, 158 P. 662 ° . Or the land between the ordinary

and usual high water mark and the lov water mark. Barr v. Spalding, ¥6 Fed. 2 756,

On the other hand the Lod of the river has been held to end at She low water merk,

Eastwan v. St. Anthomy Falls Witer-Power Co., k% W 882. It has further been held

that 1t includes the soll. PFerry Pass Inapectors ete. Asgoc. v, White River

" Inspectars ete. Assoc., ¥8 So, 6%3. )

It hag also been held thet 1t does not include the shere, State v, Standard

04} Company, 118 So. 167.
The 1ine of separation in Michigen on rivera and ‘streams is not impertant

ne far-es detsraining ownership iz concerned bdut it is important in deteraining
the extent of the public trust ounersh_ip in the waters of the 3tate, It is
indicnted that the State cwmership extends to varfous karks. It 1s suggested
that in Richigan that the .ordimry high used as the sepiration line i{s detsr-

mining the extent of thé public trust on inland waters and slso the sxtent of

the Stnte ownership on the Grezet Laices,
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THE ORDINARY HIGH WATER CONTOUR ON KICHIGAN'S GREAT LAKES

The physicy], featuras and the structural materials which make up Michigan's 200
miles of Great I..akes shorelines are varied and assorted. The flat =arshy areas of Lake '
Eria-. the cobbled agriculture land along Lake Huron,_th;. sand dune escarpments of lake
Michigsn and the sheer rock walls of Lake Superior present ﬁ.st ds.frerences in shoreline
fegtures. The areas of transition betwean these extreme featurss delineate shore con-
ditigns varylng according to theé contenf. of the gacial drift from which they have been
formad. The windward shores ars sui-:jectod to grester forces {rom the elements than ths
Lseward s.horus and have differsnt physical features.

The ru"iat@.on‘s 1in the water lsvils along with the arTosive action of the wind,
waves aid lce, have nolded and formed the Great Lakes shorelines as wWe 3e® then today.

* The féatures and markings of the various water lsvel stages are apparént on nat-m'nl shore-
lines not subject to the erasing actieon of the wind blown sand and tlie _scpuring-,’g_cc.
Errosive rock stratz mark ent Tecord different water lovels on Lake Superior Qhoms and

Lake Huron in the Thuzb area. Permanent vegetation growth also mark the limits of the
higher stages gltho thess elévations may vary according to the type of soll ard the
ﬂnchﬂrd conditions. -
For the last 104 years relisble stage records on ¥.S.L.D. have been maintzined

on esch of the Creat Lakes. Thege records indicate that saverazl Leest variations exist
betwean the extreme high ard low sta_ges. A though theée extremas may be of relktiva
short duration; they do affect the mh nade shore inst.a]l.aticns and the éxtent of t.he.
riparian uvplamxd. The extent of t:!;e _useable upland in Monroe County on Lake Erls ard
around Saginaw Bay on ‘Lake Huron vary considerably with each foot of vertical fluckustion
of the water levels. This is in contrast to the vertical rock unllls existing along sowa
parts of Lake Superior shore where the vertical fuctuation in water levels have very
littic or no effect oﬁ the upland area.

. Michigan's Great Lakes and Lts many =iles of shore arec very attractive to comuer-
eial and recrsational interests. Uplands alon:g the waterfronts, especizlly in the

Detroit Hotropolitan area, have become very dasirable. and valuable for marinzs and
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‘high water mark™. The courts alasoc define or describe in general terns where tha O.H.W.

) vartical rock walls, it 1s difficult to apply and locate an ordinary high water contour.
It L= highly desirable for equltable purposes; to deternine an ordlmr-y high water contour,

2=

surmor homes. Many of thesc developments were made during the low vater stage and have
taken advantape of exposed lake bottom area and adjacent shallow water to 'rill and create
land. ~These encroachments on the lake bottom or public trust area makes i;t. important to
dacide where the bottom lands end -and the upland begins; How far lakewzrd may a riparian
make parmansnt i.nstailat.:\-.ons ard how may this upland boundary be J._ocgtec_! are quastions of
great importance. o . ‘

Michigan Courts have ruled that a riparian-on the Great. lakes owns tc-v.the.'.'ordimry

line is located. This legal definition may be applicable along certain reaches of the

shoreline but on many places where extréme conditions prevail, such'zs sand dunes or

on M.S.L.D. for each of the Great Lakes which comes within the framéwork of the legal:

definition. Each of the lakes would then have a locateable contour which would limit the

extent of pefmarient raparizn development.
The rol_lm'ring definition of the ordinary high water line is in the rules and re-

gulations for the administration of the Great Lakes Submergéd Lands Act:

"Ordinary high.water line™ shall refer to that natural line batweon
the upland and the lake bottom land which persists through periodic
changes in water levels and below which the character of the natural
scil and vegetation and ihe profile of the surface of the soll have
been affected and worked upon by the waters of the lake at high stages
as to make them distinet in character from the upland. - This character
of the soll, surface -shape, or vegstatlon may be somewhat altered dur-
ing exposure at low stages in thé fluctuations of the water leirels,
but will be ra-sstablished with the return of high stages. Wwhen the
s0il, ‘vegetation, or shape of the surface hava been directly or in-
directly altered by man's activity, the ordinary high water line shall
be located where it would have occtred had such’alteration not taken
place.

-. To substantiste the above legal definition and locate 2 contour which best fits

2ll of its phases it wai thougnt nocussary w0 make observations on the varlous types
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. _f of shorelines on each of the Great Lakes. Hany miles of shoreline wera observed on
. each of the Great Lakes and representative Jocations were selécted. Beach profiles
) were taken on I.G.L.D. apd an ordinary high water contour selected and a photograph
" taken. ‘From this impirical data the following ordinary high water line ‘was determined

for each of the Great Lakes on L.G.L.De
lake Superior 6015

_  lake Michigan-Huron 579.8

Lake St.Clair - 5707 ' . e

L, NP

Lake Erie  ~ 5716 . _ J

AP TRt P SN DR




APPENDIX 19:

1965 PA 293




of 1925, entitled a5
ptions in this state.
ers to make certaiy
3 Providing penaltieg
ts," as last amended
e Compiled Lawsg of

as last amended by
: Compiled Laws of

ied by the fee here.
ration of births and
v such certificate of
h only the name of
h the same was re-
Lansing. The state
the record pertains,
iresentative of such
n the record of such
making the request
cord. The minimum
or an official state.
arch does not extend
earched, the charge
me, the charge shall
> charge shall be 25

ast guard, nurse or
a bonus or to any
1 States of America
med services of the
ally incompetent, to
sted of the depart-
 securing any such

only, to any court,
! tecords for other

ate births shal! not
appointed guardian
her court of compe-

PUBLIC ACTS 1965—No. 293. 563

Local registrars; records, evidence.

All records of local registrars of counties, cities and villages authorized under this act,
or certified copies thereof, shall be prima facie evidence in all courts and for all purposes
of the facts recorded therein pertaining to identity, occurrence, time and place.

This act is ordered to take immediate effect.
Approved July 22, 1965.

[No. 293.]

AN ACT to amend the title and sections 2, 3, 4, 5, 6, 7 and 10 of Act No. 247 of the
Public Acts of 1955, entitled as amended “An act to authorize the department of conser-
vation of the state of Michigan to grant, convey or lease certain unpatented lake bottom
lands and unpatented made lands in the great lakes, including the bays and harbors
thereof, or to enter into other suitable agreerents in regard tliereto, belonging to the state
of Michigan or held in trust by it; and to provide for the disposition of revenue derived
therefrom,” sections 2, 3, 4, 5, 6 and 10 as amended and added by Act No. 94 of the
Public Acts of 1958, being sections 322.702, 322.703, 322.704, 322.705, 322.706, 322.707
and 322.710 of the Compiled Laws of 1948; and to add a new section 11.

The People of the State of Mickigan enact:

Title and sections amended and added.

Section 1. The title and sections 2, 3, 4, 5, 6, 7 and 10 of Act No. 247 of the
Public Acts of 1955, sections 2, 3, 4, 5, 6 and 10 as amended and added by Act No. 94
of the Public Acts of 1958, being sections 322,702, 322.703, 322.704, 322.70S, 322706,
322.707 and 322.710 of the Compiled Laws of 1948, are hereby amended and a new
section 11 is added, the amended title and amended and added sections to read as follows:

TIYLE

An act to authorize the department of conservation of the state of Michigan to grant,
convey or lease certzin unpatented lake bottomlands and unpatented made lands in the
Great Lakes, including the bays and harbors thereof, belonging to the state of Michigan or
held in trust by it; to permit the private and public use of waters over submerged paténted
lands and the making of agreements limiting and regulating the use thereof; to provide
for the disposition of .revenue derived therefrom; and to provide penalties for violation of
this act. .

322.702 Unpatented submerged lake bottom lands aﬁgl unpatented made hn&s in
Great Lakes; construction of act; land defined. [M.S.A. 13.700(2)]

Sec. 2. The lands covered and affected by this act are all of the unpatented Inke bot-
tomlands and uopatented made lands in the Great Lakes, including the bays and harbors
thereof, belonging to the state of Michigan or heldsinifrust by it, including these Iands
which -have herctofore been attificially filled in. The swaters coyeredmandsaffecteddsy-rthis
act.are all.oftheswaterssofrthe@Greatelakeswithinmthe boundaries.of .the-state, This act
shalt be construed $o as to preserve and protect the interests of the general public in the
aforesaid lands and waters and to provide for the sale, lease, exchange or other disposi-
tion of unpatented lands and the private or public use of waters over patented and un-
patented lands and to -permit the filling in of patented submerged lands whenever it is
_determined by the depactment of conservation that the private or public use of such lands -
and waters will not substantially affect the public use thereof for hunting, fishing, swim-
ming, pleasucé boating or navigation or that the public trust in the state will ot be im-
Daired by such agreements for use, sales, lease or other disposition. The word “land" or
“lands” whenever used in this act shall refer to the aforesaid described unpatented lake
bottomlands and unpatented made lands andspatentedstamls in the Great Lakes and the
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bays and harbors thereof but the act shall nat be construed as affecting property rights

secured by virtue of 2 swamp land grant.

322,703 Conveyances, leases and agrecments far water use and filling in of
submerged lands; exceptions; reservation of ntineral rights; exceptions;
permit for dredging or placing spoil. [M.S.A. 13.700(3)}

See. 3. (1) The department of conservation, hereinafter referred to as the “depart.
ment”, after finding that the public trust in the watags will net be impaired or substantially
affected, is hereby authorized to enter into agreements pe
filling in of submerged Datented lands, or to lease or deed unpatented lan

ds, after approval

occupied or to be occupied for residential purposes at the time of conveyance,

(2) After the. siicctjy,q,.datemf.,thig,ameng‘tgyﬁacté’ﬁmgﬁs, a_riparian owier shall
obtain a permit from the deggg%qn‘;,:_@fgg«ﬁwﬁ@ﬁjﬁo charge shall be made, iefore dredging
or placing spoil or other matenals on Hottanilang, . -

'322,704 Application for Conveyance of unpatented lands; contents
tions of applicant; consent, [M.S.A. 13.700(4)]
Sec. 4.

; qualifica-

contiguous to the lands or water area, certified to by a registered land surveyor. The
Mdeseription shall show the Imtio:r—m&-ﬁecwatcr-'s—-tdgevat"the time it was prepared and
such other information that shall he required by the department. -The applicant shall be

Deposit with application, T

(c) The department shall require the applicant to eposit a fee of not less than $50.00
for each application filed, which fee shall be deposited with the state treasurer to the
credit of the-state’s general fund. Should a deed, lease or other agreement be approved by
the department, the applicant shall be entitled to credit for the fee against the considera-
tion which shall be paid for such deed, lease or other agreement.
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322,705 Consideration for conveyance or lease of unpatented lands. [M.S.A.

13.700(5)}

Sec. 5. Should the department determine that it is in the public interest to grant an
gpplicant & deed or lease to such lands or eater into an agreement to permit use and
jmprovements in the waters or to enter into any other agreement in regard thereto, the
department shall determine the amount of considecation to be paid to the state by such
applicant for the conveyance or lease of unpatented lands.

Lease or agreement to fill submerged lands; permanent improvements; artifi-

cjial changes in land; counsideration; cash market value.

(a) The department may permit, by lease or agreement, the filling in of patented and
unpatented submerged lands and penmit permanent improvements and structures after
finding that the public trust will not be impaired or substantially injured.

The department may issue deeds or may enter into leases if the unpatented lands
applied for have been actificially filled in or are proposed to be changed from the condi-
tion that exists on the effective date of this act by filling, sheet piling, shoting, or by any
other means, and such lands are used or to be used or occupied in whole or in part for uses
other than existing, lawful rparian or littoral purposes. The consideration to be paid to
the state for the conveyance or lease of unpatented lands by such applicant shall be not
Tess than the fair, cash market value of the lands determined as of the date of the filing of
such application, minus any improvements placed thereon but in no case shall the sale
price be less ‘than 30% of the value of the land. In determining the fair, cash market
value of the lands applied for, the department may give due consideration to the fact that
such lands are connected with the riparian or littoral property belonging to the applicant,

if such is the -case, and to the uses, including residential and commercial, being made or

which can be made of said lands,

Agreements for lands or water areas with local units.

(b) Agreements for the lands or water area described in section 2 may be granted to

or entered into with local units of govemment for public putposes and containing such
terms and conditions which may be deemed just and equitable in view of the public trust
involved and may include the granting of permission to make such fills ‘as may be neces-
sary. :

Flood control, shore erosion control, drainage and sanitation control,

(c) Ii the unpatented lands applied for have not heen filled in, nor in any way sub-~
stantially changed from' their natural character at the time the application is filed with
the department, and the application is filed for the purpose of flocd control, shore erosion
control, drainage and sanitation confrol or to stiaighten irregular shore lines, the con-
siderztion -to be paid to the state by the applicant shall be the fair, cash value of such
land, giving due consideration to its being adjacent to and connected with the riparian
or littoral property owmed by the applicant.

Leases or agreements for marina purposes; deﬁnitibn.
{d) Leases or agreements covering unpatented Jands may be granted or eatered into

with riparian or littoral proprietors for commercial marina purposes or for marinas operated

by persens, corporations, clubs or associations for such consideration and containing suth
terms and conditions which are deemed by the conservation department to be just and equit-
able. Such leases may include either filled or unfilled lake bottomlands, or both, Rental

shall commence as of the date of use of such unpatented lands for the marina eperations,

Dockage and other uses by marinas in waters over patented Iands on the effective date of
this act shall be deemed fo be lawful riparian use,

The term “marina purposes” as used. in this act shall be construed as an operation
making use of Great Lakes submerged bottomlands or filled in bottomlands for the pur-
pose of service to boat owners or operators which may restrict or prcvcnt the free
public use of the affected bottomlands or filled in lands,
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intent and is not an innocent purchaser, the sale price shall be the fair cash market
value of the land. An applicant may request a hearing of any determination made here.
under. The department shall grant a hearing if requested,

- 322.706 Determination_of minimum valuation; cireuit court appraisal. [M.S.A

13.700(6)]

Sec. 6. The fair, cash market value of lands approved for sale under the provisions .

of this act shall be determined by the department. Tn no instance shall the consideration
paid to the state be less than $50.00. If the applicant is not satisfied with the valge
determined by the_ department, within 30 days after the receipt of such determination he

322.707 Maoneys credited to general fund; accounting; employees. [M,S.A.
13.700(7)} : '

Sec. 7. All moneys received by the department from the sale, Ieasmg or other dis-

is hereby ‘authorized te hiré such employees, assistants and services that may be neces-
sary within the appropriation made therefor by the legislature and to delegate such author-
ity as may be necessary to carry out the terms of this act,

322.710 Lands or waters filled, excavated or altered without approval, penalty,
.consideration. [M.S.A. 13.700(10)]

Sec. 10, Any person who excavates or fills, or in any manner alters or modifies any
of the land or waters subject to the provisions of this act without the approval of the
department shall be guilty of a misdemesnor, and upon conviction shall be fined not more
than $1,000.00 or imprisoned not more than L year, or both such fine and fmprisonment.
Lands, the use of which are so changed, shall not be sold to any person convicted under
this section at less than fair, cash market value. S

322,711 Application for certificate denoting boundary or Iaccfefion; fee.
[M.S.A. 13.700(11)]

Sec, 11. A rparian owner uia.y apply .to the depariment. for a certificate suitable
for recording indicating:the Jocation. of -his Jakcwa{-d:ubouudasyrsor-ﬁndicating that the land

~involved has accreted to his property as a result of natural aceretions or placement of a

lawful, permanent structure. The application shall be accompanied by a fee of $200.00

- and proof of upland awnership.

This act is ordered to take jmmediate effect.
Approved July 22, 1965.

[No, 294) * |

AN ACT to protect the public health; to regulate the drilling of water wells and the
installation of well pumps; to register and regulate water well drillers and well pump
installers; to provide drilling records for the department of contservation; to prescribe the
powers and dutics of the state health commissioner; to create an advisory board; ta pre-
scribe penalties for violations of this act; and to provide an appropriation therefor.
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the production of books and papers. The orders and subpoenas issued hy the state treasurer

or by a deputy state treasurer, in pursuance of the authority in them vested hy provisions -

of this section, may be enforced upon their application to any circuit court by proceedings
in contempt therein, as provided by law.

141.431 Disclosure of statutory violations, criminal or civil proceedings;
procedure. [M.S.A. 5.3228(31))

Sec. 11. If any audit or investigation conducted under this act discloses statutory
violations on the part of any officer, employee or board of any local unit, a copy of such

report shall be filed with the attorney general-who shall review the report-and cause to - -

be instituted such proceeding against such officer, emplayee or board as he deems necessary.
The attorney general, within 60 days after receipt of the report, may institute criminal
proceedings as he deems necessary against such officer or employee, or direct that the
criminal proceedings bie instituted by the prosecuting attorney of the county in. which the
offense was committed. The attorney general or the Drosecuting atterney shall institute
civil action in any court of competent jurisdiction for the recovery of any public moneys,
disclosed by any examination to have been illegally expended or collected and not accounted
for; also for the recovery of any public property disclosed to have been converted and mis-
appropriated. :

141432 Verification of transactions; ascertainment of bank deposits; non-
liability for disclosures, [M.S.A. 5.3228(32)]

Sec. 12. (1) For purposes of verifying any transactions disclosed by an audit or-

investigation, any person or firm authorized to conduct an audit under this act may
ascerfain the deposits, payments, withdrawals and balances on deposit in any bank zccount
or with any contractor or with any other person having dealings with the local unit.

{2) A bank, contractor or person shall not be held liable for making available any
of the information required under this act, ’

141,433 Access to hooks and rec;ords: duty to produce records for audit or
investigation. {M.S.A. 5.3228(33)] .

See. 13. (1) Auy. authorized employee of the state treasurer, certified public ac-

countant or firm of certified public accountants conducting an audit under this act 'shaIL .
have access to and authority to examine all books, accounts, reports, vouchers, corre-
spotidence files and other records, bank accounts and moneys or other property of amy .

local unit, .oT
(2) An officer- of 2 local unit upon demand of persons authorized under this act,
“shall produce all books, accounts, reports,- vouchers, correspondence files and other
records, bank accounts and moneys or other property of the local unit under audit or
investigation and shall truthfully answer all questions related thereto.

This act is ordered to take immediate effect.
Approved February 20, 1968.

{No. 3]

- AN ACT to amend Act No. 247 of the Public Acts of 1955, entitled as amended “An
act to authorize the department of conservation of the state of Michigan to grant, convey
or lease certain unpatented lake bottomlands and unmpatented made lands in the Great
Lakes, including the bays and harbors thereof, helonging to the state of Michigan or held
in trust by it; to permit the private and public use of waters over submerged patented

lands and the making of agreements Nimiting and regulating the use thereof; to provide

for the disposition of revenue derived therefrom; and to provide penalties for violation of
this act,” as amended, being sectious 322.701 to 322.711 of the Compiled Laws of 1948,
by a2dding 4 new sections to stand as sections 12 to IS. .

The 1
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The People of the Stale of Mickigen enact:

Sections added. _
Section 1. Act No. 247 of the Public Acts of 1955, as amended, being sections 322.701

to 322.711 of the Compiled Laws of 1948, is amended by adding 4 new sections to stand
as sections 12 to 15 to read as follows:

322,712 Great Lakes submerged land; construction or dredging without au-

thorization. [M.S.A. 13.700(12)]

Sec. 12. Unless a permit has been granted by the department or authorization has
been granted by the legislature, or except as to beat wells and slips facilitating private,
noncommercial, recreational beat use, not exceeding 50 feet in length where the spoil is
not disposed of below the ordinary high-water mark of the body of water to which it is
connected, it is unlawful:

(a) To construct, dredge, commence or do any work with respect to an artificial
canal, channel, ditch, lageon, pond, lake or similar waterway where the purpose is ultimate
connection thereof with any of the Great Lakes, including Lake St. Clair. .

(b) To connect any natural or artificially constructed waterway, canal, channel, ditch,-

lagoon, pond, lake or similar waterway with any of the Great Lakes, including Lake St.
Clair, for navigation or any other purpose.

322713  Application for permit; contents; fees. [M.S.A. 13.700(13)]

See. 13. (1) Before any work or connection specified in section 17 is undertaken a
person shall file an application with the department setting forth the following:
(2) The name and address of the applicant.
(b) The legal description of the lands included in the project.
(c) A summary statement of the purpose of the project.
(d) A map or diagram showing the proposal on an adequate scale with contours and
cross-section profiles of the waterway to be constructed.

{e) Other information required by the department.

{2) A fee of not less than $50.00 shall accompany the application which fee shall he
transmitted to the state treasurer for credit to the state’s general fund.

322.714 Application; copies to local units and adjacent riparian owners; ob-

jections; hearing, time, notice. [M.S.A. 13.700 a7

Sec. 14. Upon receipt of the application, the department shall magl copies to the
state department of public health, clerks of the county, city, village and township,
and drain commissioner of the county or if none the road commissioner of the couaty,
in which the project or body of water affected is located, and to. the adjacent riparian
owners, accompanied by a statement that unless a wnitten ohjection is “filed with the
department within 20 days after the mailing of the copies, the department . may take
action to grant the application. The department may sct the application for public hearing.
At least 10 days' notice of the bearing shall be given by publication in a newspaper

circulated in the county and by mailing copies of the.notice to the persons named in this
section. -

322,715 Permit; issuance; conditions; maintenance of waterway, [M.S.A,

13.700(15) ] ' i

Sec. 15, If the departmesit finds that the project will not fnjure the public trust or
interest including fish and game habitat, that the project conforms to the requirements of
Iaw for -sanitation, and that no material injury to the glits of any ripatian owners on
any body of water affected will result, the department shall issue a permit authorizing
enlargement of the waterway affected The penuit shall provide that the artificial water~
way shall be a public waterway, except intake or discharge ‘canals or channels on propetty
owned, controlled, and used by a public utility. The department may impose further
conditions in the permit that it finds reasonably necessaty to protect the public health,
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safety, welfare, trust and interest, and private rights and property. The existing and
future owners of land fronting on the artificial waterway are liable for maintenance of
the waterway in accordance with the conditions of the permit.

This act is ordered to take immediate cffect.
Approved February 27, 1968.

[No. 4.]

* AN ACT to amend section 19 of chapter 13 of the Revised Statutes of 1846, entitled
“Of fences and fence viewers; of pounds and the impounding of cattle,” being section
43.19 of the Compiled Laws of 1948.

The People of the State of Mickigan enact-

Section amended.

Section 1. Section 19 of chapter 18 of the Revised Statutes of 1846, being section
43.19 of the Compiled Laws of 1948, is amended to read as follows:

43.19 Township trustees to be fence viewers. [M.S.A. 52291

Sec. 19. Two township trustees in cach township shall be designated by the towmship
board as fence viewers in their respective townships.

Effective date, S
Section 2. This act shall take effect January 1, 1969..

This act is ordered to take immediate effect.
Approved March 8, 1968, -

[No. 5.]

AN ACT to authorize the state administrative board to convey certain lands in the
county of Kalamazoo; and to provide for the disposition of revenues,

The People-of the State 6[ Michigm enact:

Land conveyance, Kalamazoo county; description.
Sec. 1. The state administrative board is authotized to convey to the city of Kalamazao,

at not less than the appraised value as determined by the state tax commission, a-certain .

portion of land now owned by the department of social services, described 2% follows:

" The land located in section 21,-town 2 south, range I1 west, city of Kalamazoo, county
of Kalamazoo, Michigan and is more pacticularly described as follows: Commencing at
a point on the south line.of séction 21, towa 2 south, range 11 west, city of Kalamazoo,
county of Kalamazoo, Michigan distant north 89° $8° west 1214.85 feet from the south
quarter post of said section; thence north 0* 02° east, at right angles to said section line
33 fect to the north line of Howard street for the place of beginning; -thence north 89° 58
west, parallel to said south section line 200.00 feet; thence north 60° 13° 13" west 92.94 feet
to the southeasterly right of way line of Qakland drive; thence north 22° 47" east along

-said right of way line 166.87 feet; thence south 89° 58' east parallel to the south line
of said section, 216.16_feet; thence south 0 02° west, at right atgles to the south line
of said section 200.00 feet to the place of beginning. Containing 1.13 acres.

Approval of attorney general.

Sec. 2. The conveyance authorized by this act shall be by quitclzim deed appraved
by the attarney general.

B ——

—_—
Proceeds of gale, g
Sec. 3. The revenue

general fund of the state
This act is ordered t
Approve_d Mareh 20,
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to repeal certain acts and
of 1956, being section 34t
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Section amended.

Section: 1. Section 94
Act No. 215 of the Publi
1948, is amended to read

340.947 Scheol censu
mission te superint
Sec. 947. In zll othe

The boards of the respec

districts in the county and

who are under 20 years ¢
distdets, the names of tk
villages and cities, in such

The census enumeration n

and mentally handicapped

verified by the oath or afg
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Persons taking the census
thereof canvassed by the .
childeen, of the ages afores
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Superintendent of schogls -
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Superintendent of public in:
and the affidavits of the s

This act is ordered to ¢
Approved March 20, 1+
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board, shall be -eligible to election or appointment to any other county office or position,
the election or appointment of which is within the jurisdiction of such board of supervisors,

This act is ordered to take immediate effect.
Approved May 28, 1968,

[No. 57.3
AN ACT to amend section 2’ of Act No. 247 of the Public Acts of 1955, entitled as

amended “An act to authorize the department of conservation of the state of Michigan to} -

grant, convey or lease certain unpatented lake bottomlands and unpatented made lands

“in the Great Lakes, including the bays and harbors thereof, belonging to the state of

Michigan or held in trust by it; to permit the private and public use of waters over
submerged patented lands and the making of agreements Limiting and regulating the use
thereof; to provide for the disposition of revenue derived therefrom; and to provide
penzlties for violation of this act,” as amended by Act No. 293 of the Public Acts of
1965, being section 322.702 of the Compiled Laws of 1948,

The People of the State of Mickigan enact:

Section amended.
Section 1. Section 2 of Act No. 247 of the Public Acts of 1955, as amended by Ad

No. 293 of the Public Acts of 1965, being section 322.702 of the Compiled Laws of 1945,

is amended to read as follows:

322702 Great Lakes submerged lands; construction of act; land defined
[M.S.A. 13.700(2)]
Sec. 2. The lands covered and affected by this act are all of the vnpatented lake
bottomlands and unpatented made lands in the Great Lakes, including the bays and harbos

thereof, belotiging to the state ot “held-ii ‘trust by it, .including those lands which have |

heretofore been artificially filled in. The waters covered and affected by this act are al

of the waters of the Great Lakes within the boundaries of the state. This act shall be}

construed so as to preserve and protect the interests of the general public in the aforesait
lands and waters and to provide for the sale, lease, exchange or other disposition of ur
patented lands and the private or public use of waters over patented and unpatented land
and to permit the filling in of patented submerged lands whenever it is determined by the
department of conservation that the private or public use of such lands and waters will

not substantially affect the public use thereof for hunting, fishing, swimming, pleasurt}

boating or navigation of that the public trust in the state will not be impaired by sud
agreements for use, sales, lease or other disposition. The word “land” or “lands” wher

" ever used in this act shalt refer to the aforesaid described unpateated lake bottomland

and unpatented made lands and patented lands in the Great Yakes and the bays ad
harbors thereof lying below-and. lakeward .of ,the natural ordinary high-water. mark, but
the act shall not be construed as affecting property rights secured by virtee of a swan?
land graut or suchwrights: as=may. he-acquired-by. acqretions.-occurring - through - patudl
meansor-refichon. Forpurposes of this act the-ordinary-bigh-water mark-shall- be ddemed
to-be.at.thefollowing elevations -ahove--sea™level,: international- Great .Lakes: datuii 0’
1955: Lake Superidr, 6015 Teet: Lakes-Michigan “dand Hirohl, 'S79:8 Téet; “Fake St.-Clan
$74:7 T88t:vand Lake Ere;-§74:6 feit. - '

This act is ordered to take immediate effect. .
Approved May 28, 1968. tor

[No. 58.]

- "_An

AN ACT to repeal Act No, 128 of the Public Acts of 1962, entitled “An act to pmhl""'l

the sale, trade or exchange or the offering for sale, trade or exchange of certain tangit¥
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exemptions therefrom ane
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Section 1. Act No. 1
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Approved May 28, 15
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- £:5 Public Rights on Michigan Water e
>Calendar of Events Related Co
>DNR Procedures ‘ MICHIGAN CONSTITUTION + Shipwreck
>%§E(s_t§m The State of Michigan is entrusted with protecting the natural

Management resources of the state and its citizens through a specific provision

>Working for the DNR within the Michigan Constitution.

>Grants Administration

The conservation and development of the

>How Can | Help natural resources of the state are hereby
>Law Enforcement . declared to be of paramount public concern

in the interest of the health, safety and

>Laws & Legislation general welfare of the people. The

Michiqan Natural legislature shall provide for the protection of
”Resources Trust Fund the air, water and other natural resources of
the state from pollution, impairment and

>*MNRTF Board

S Natural Resources
Commission Mich. Constitution, Art IV, §52.

>ORV Advisory Board

S Snowmgobile Advisory
Commitiee

destruction.

The State is compelled to act to uphold and advance this constitutional
provision.

>Waterways
Commissison

INTRODUCTION

The State of Michigan is surrounded by four of the five Great Lakes—
the world's largest freshwater lakes. These Great Lakes constitute 90%
of the country's fresh surface water, and about 20% of the world's fresh
surface water. The Great Lakes are resources of vital national
importance; utilized for manufacturing, shipping, drinking, recreation,
and tourism. Michigan has approximately 3,288 miles of Great Lakes
coastline, more than 10,000 inland lakes and ponds and is interwoven
by a 35,000-mile web of freshwater rivers, streams, and wetlands.
Accordingly, Michigan has more boat registrations than any other state
in the country. It comes then as no surprise that disputes arise

between those who wish to utilize these waters and those who own
private land through which fhese waters.fiow.

The following document is offered as a guide to how water rights came
to be and the current state of the taw. This information has been
compited for convenience in answering common questions regarding
water law in the State of Michigan. This material highlights the

hop://www michigan.gov/dnr/0,1607,7-153-10366_15383-31738--,00.html 2/9/2005
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2. Great Lakes and Lake St. Clair

The boundary line is the ordinary high water mark The riparian owner controls the exposed soil between the ordin
water mark and the water's edge and may, therefore, prevent the public from trespassing on this exposed soll if ha
chooses, The public does, however, have a right of passage in any area adjacent to riparian land covered by wate
1977-78, No. 5327, p. 518, (July 6, 1978).

A riparian owner owns to the ordinary high water mark but controls and has exclusive use of the exposed soil betw
ordinary high water mark and the water’s edge. Donchue v Russell, 264 Mich. 217; 249 NW 830 (1933). The ordin
water mark is set by statute through Part 325, 1994 PA 451, Great Lakes Submerged Land, MCL 324.32501 et se:
13A.32501 et seq. Submerged lands above the ordinary high water mark are subject to the right of navigation.

htp://www.michigan.gov/dnr/0,1607,7-153-10366_15383-31738--,00.html 2/9/2005
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STATE OF MICHIGAN

JOHN ENGLER, Governor REPLY TO:;
DEPARTMENT OF ENVIRONM ENTAL QUALITY tAno & water manacement OMSION

) - n PO BOX 30458
“Baltar Service for a Belter Environment LANSING Mt 43909-7958
HOLLISTER BUILDING, PO BOX 0473, LANSING M 48909-T973

INTERNET: www.deg.slate.mius
RUSSELL J, HARDING, Director

July 17, 2001
CERTIFIED MAIL

Mr. Philip Adair S :
Ms. Bernadette Adair—- ) ¥0 cen letrer sent o
2865 Kawkawtlin River Drive

Bay City, Ml 48706 7 RNundreds of Saé'mw %Qb ghoreline.

Cesidents,
Dear Mr. Adair and Ms. Adair: _ _ft vden :
SUBJECT: Beachfront Maintenance — 715 Bay Road Parcel

It has come to the attention of thé Michigan Department of Environmental Quality (MDEQ) that
there has been recent unautherized activity on State bottomlands adjacent to the above
referenced parcel of property. You have been identified as the legal owner of this parce! of
property. The purpose of this letter is to advise you that these activities are illegal and to seek
your cooperation in'comiplying Wwith'the law. ' I s T

Lower water levels have exposed extensive bottomland areas along Saginaw Bay. Vegetation
is regrowing il many of these areas. The'shallow water and vegetation in thése coastal areas
provide substrate and habitat for a variety.of invertebrates important in the diet of fish, birds, and
other wildlifé."Coastal vegefation proVides food, shelter, and nesting and resting areas for
waterfowl, songbirds, and othér animals. Shoreline vegetation dissipates wave energy, buffers
land from wave action, and protects:the lake bottom from scour. Vegetation also helps maintain
water quality by removing sediments and-nulrients, and filtering materials from the water.

These coastal areas are Giitical natural resoiirces, Wworthy of special protection. )

Bottomlands of the Great Lakes are owned by the State of Michigan and are generally those
areas takeward of the ordinary highi-water ling; defined as-areas below elevation 580.5 IGLD85
for Lake Huron. This elevation is approximately three feet above July 2001 fevels. Several
State statutes regtjlate"thgse areas:and-adjacent wetlands. . .
In light of the varied interests in these coastal areas, the MDEQ is proposing revised rules that
will allow for certain beach management activities. Until these rule.revisions are promuigated,
the following'activities, subject to additional conditions, will be allowed:

Mowing of Vegetation. Lak_efronf property owners may mow gggqt_é;ﬁon to-maintair temporary
access on exposed. bottomiands from the upland ownership ditectly to.the éxisting still water

shoreline, subject to the following limitations:

1. No plowing, disking, or other soil disturbance maytakeplace. . . [

2. No wood chips, paving.'j‘-_i;_q;tafgggm'a’;errjal_é';m;ay_be placed on the bottomiands.

3. The activity must be a single and cdmplete project. If other activities that réquire a
permit are submitted to'the MDEQ!for approval, these activities nidst be reviewed as
part of the larger cverall "’ﬁ‘rgjéct. T e : -

-
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Gfdoming Beaches. Lakefront prbperty owners may mechanically groom the beach area on
bottomlands to remove natural and manmade debris if all of the following conditions are met:

1. Grooming is accomplished by raking or dragging non-vegetated areas paraliel to the still
water shoreline and up to 30 feet landward of the shoreline. _

Groaming is limited to the top four inches of the beach surface.

All coliected debris is properly disposed of off of State-owned bottomlands and outside
of any wetlands. .

The beach area_is comprised predominately of sand and pebbles.

AL

It is imperative that any mowing and grooring activities strictly adhere to these regulations.

Staff of the MDEQ and the Michigan Department of Natural Resources (MDNR) will be
monitoring beachfront areas.and taking enforcement action when future activities violate State °
regulations. -Minor offenses are a misdemeanor punishable by a fine of up to $500. Penalties

for unauthorized filling, dredgirig, or grading are more sévere.

Individual permits are required from the MDEQ for work that.goes beyond the above activities.
A permit can generally be approved to construct a filled walkway up to 6 feet wide by 200 feet

long through a swale with standing water conditions. ‘An application for a permit may be

obtained at the MDEQ's Land and Water Management Division (LWMD) home page, at
www.deqg.state. mius/iwm, or by calling the LWMD's Saginaw Bay District Office, at
989-686-8025, -

Be advised that the United States Army Corps of Engineers (USACE) exercises Federal .
jurisdiction over Great Lakes bottomiands to an elevation of 581.5 IGLD8S and requires permits
for all beach maintenance activities. except mowing of vegetation. Beachfront owners should

contact the USACE's Saginaw Field Office, at 989-894-4951, prior to initiation of any other
beach maintenance activity.

We anticipéte and would appreciate your full cooperation in this matter. if you have any

questions, please centact Mr. Daniet.Morgan, Supervisor, Saginaw Bay District Office, LWMD,
at 989-686-8025, extension 8360. -

T Sincerely, '

Richiard A. Powers, Chief
Land and Water Management Division
517-373-1170 '

cc: U.S. Army Corps of Engineers

Mr. George Burgoyne, Jr., Resource Management Deputy, MDNR
Mr. Arthur R. Nash Jr,, Deputy Director, MDEQ

Mr. Daniel Morgan,"MDE
Permit Consolidation Unit, MDEQ

- i




BRIEFING HEPORT
Destruction of Coastal Marshes

|ssue

A number of Saginaw Bay riparian property owners are mowing emergent marsh

vegetation and tilling Great Lakes bottomlands. This practice destroys valuable coasty|
wetland habitat.

Background

Great Lakes water level fluctuations are nomal and have occurred for decades in
response to precipitation and evaporation. Average or above average lake levels have
been experienced for the last 30 years, with the last period of below average water
levels in 1963-65. High Lake Huron water levels inhibit emergent vegetative growth and
erode the lake bottom to the detriment of coastal wetland resources, especially along
Saginaw Bay. However, high water conditions also-provide' many riparian owners with
sand beach and a clear view of Saginaw Bay. Normal to low water levels experienced
in late 1998 and 1999 have expased large areas of bottomlands and promoted the
natural resurgence of Saginaw Bay cpastal marsh habitat. This marsh habitat provides
valuable breeding, rearing, feeding, and resting habitat for a diverse group of wildlife
species, especially waterfowl. Marshes with standing water also provide valuable fish ..
spawning and rearing habitat. Destruction of this habitat disrupts the natural [ife cycle of
the native plants and animals of Saginaw Bay. '

Propetty owners in Hu_ron', Arenac, and Bay counties have begun mowing vegetation.:up
to 300 feet lakeward of the ordifhary high water mark te maintain a view of the water.
Many are also tilling the Great Lakes bottomland-to retard vegetation growth. Mowing

and tilling of coastal wetland vegetation is an escalating practice along the Saginaw Bay
‘coastline.

Conclusion

We believe that we have the authority and responsibility to protect coastal marshes on
the bottomlands: of the Great Lakes because Great Lakes bottornlands are owned by

the state. Ownership alone should allow us to regulate the removal of bottomland
vegetation. Existing regulatory authorities, principally Part 5, General Powers and
Duties; Part 303, Wetland Protection; Part 323, Shorelands Protection and
Management; and Part 325, Great Lakes Submerged Lands, of the Natural Resources
-and Environmental Protection Act, 1994 PA 451, as amended, could address this issue,
We believe that-authorization to remove vegetation by a riparian owner should, be )
granted for the exercise of their fiparian rights, but the authorization should be limited to
a six-foot wide path, as opposed to total clearing. '




Briefing Report _
Destruction of Coastal Marshes
Page 2

Recommendation

There are two options available to address this issue. The first option is to utilize the
existing authority of Parts 5, 303, and 325. The second option is to utilize Part 323 to
designate these bottomlands as “Environmental Areas.”

Part 323 regulates any alteration of vegetation in Environmental Areas; those areas
necessary for the preservation of fish and wildlife. Part 323 specifically authorizes .
regulation of “those lands between the ordinary high-water mark and the water's edge.”
The DEQ could designate these areas as Environmental Areas.in about 30 days,

pursuant to the existing administrative rules. This approach would require us to
document the value of the habitat.

Consultations with the Department of Attorey General and the Department of Natural
Resources leads us to conclude that the mowing and tilling of these coastal marshes is
a regulated activity. We recommend taking action through the following steps:

1) advise legislators and local units of government of the DEQ's position and proposed
action; 2) issue press releases;-3) notify riparian owners currently practicing coastal
wetland mowing and tilling that this practice is in violation of state statute and should not
be continued; and 4) take enforcement actions, as riecessary, fo curtail the mowing of
coasta| wet{ands and the tilling of state-owned bottomlands. -

A press release and letters to property owners regarding Parts 5, 303, and 325 authority
have been prepared.

Prepared by: Douglas F. Morse, Senior Biologist
Land and Water Management Division
Saginaw Bay Bistrict Office
Departrmient 6f Environmenta! Quality
December 17, 1999

Revised May 22,2000
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The Economic Value of Beaches - A 2002 Update

By James R. Houston

U.S. Army Engineer Research and Development Center
3909 Halls Ferry Road, Vicksburg MS 39180

ABSTRACT

Travel and tourism is America‘'s largest industry, employer, and earner
of foreign exchange, and beaches are the largest factor in travel and
tourism. Beaches receive more tourist wvisits than cowbined visits to
all Federal and state parks, recreational areas, and public lands. The
Federal Government veceives the lion's share of taxes from beach
tourist spending, and these taxes are far greater than Federal
expenditures on beach infrastructure such as .beach nourishment. The
Miami Beach nourishment project is. an example -of - the national econowmic
return of beach nourishment. The project completely rejuvenated Miami
Beach and led to 1large increases in tourist wvisits. Today, foreign
tourists at Miami Beach only pay wore in Federal taxes than the Federal
Government spends nationally on beach nourishment. Foreign competitors
for international tourism spend far more than the United States in
advertising, protecting, and restoring beaches. However, despite the
clear importance of travel and tourism to the national economy, the
United States has not acted to counter this competition, and its
dominant lead in internationmal tourism declined in the 19390*s. Its lead
is projected to fall significantly wore over the next decade.

Additional Keywords: Beach nourishment, economy, tourism

INTRODUCTION

Houston (1995a, 1996} described the economic value of Americats
beaches. He noted that the travel and tourism industry is becoming
increasingly dominant in economies of developed countries. However, few
realize that travel and tourism is already America‘s largest industry,
employer, and earner of foreign exchange; and beaches are the largest
factor in travel and tourism. The World Travel and Tourism Couficil
(1598 notes that - tourism is a key driver of 21st century economic
activity and is the largest creator of jobs, wealth, and investment in
the world. Although high-technology industries grab the news, travel
and tourism is providing tle economic growth, jobs, and foreign
exchange that make the United States competitive in a world ecomS\my.
This paper updates and supports the conclusions™ of Houston {1995a,
1996} on the economic importance of beaches to' the national economy.

TRAVEL: AND TQURIEM IS LARGEST IYNDUSTRY g

Travel and tourism is the world's largest industry with the broad
measure of economic activity, Travel and Tourism Economy (TTE},
contributing $3.5 trillion in 2001 to the world‘s Gross Domestic
Product (GDP) and exceeding the GDP of all countries other than the
United States and Japan (World Travel and, Tourism Council 200la).
Travel and tourism also iz the world's largest growth industry with an
average growth of 9% per year since 1985 (World Tourism Organization




2001) . Similarly, TTE contributes $1.2 trillion to America‘s GDP (World
Travel and Tourism Council 2001b). This is 11.6% of U.g. output and
makes TTE the largest contributor ,to GDP just ahead of retail trade
that contributes 8.9% to GDP (World Travel and Tourism Council. 2001c).
TTE also produces $223.9 billion in annual tax revenue for all levels
of "government in the United States (Miller 2001). Travel and tourism
is both the world's and America's largest employer, with TTE employing
207 willion people throughout the worid and 16.9 million people (one
person out of every 8.1 in the United States) (World Travel and Tourism
Council 200ia,b). In contrast, all U.S. manufacturing industries
combined from IBM to General Motors to intel employ only 18.8 million
people (Research and Analysis Bureau 2001). In addition, service
industries such ag travel and tourism are projected to produce almost
95% of all new U.S§. jobs over the next 10 Years with TTE employwment
increasing to 18.6 million and manufacturing employment declining to
18.7 million by 2011 (World Travel and Tourism Council 2001b, Research
and Analysis Bureau 2001). The increase in travel and tourism jobs and
decline in manufacturing jobs is largely unrecognizéd by local and
state governments that still compete for a shrinking pie by trying to
attract wmanufacturing. Their efforts often target high-technology
industries that are reducing employment as rapidly as other
manufacturing industries. Houston (1995a) notes that even Florida, with
remarkable competitive advantages in travel and tourism, concentrates
on attracting high-technology industries. Part of this benign neglect
of travel and tourism way be due to perceptions that this industry has
low-wage jobs. However, U.S. per-capita wages for travel and tourism
jobs average 13% higher than average U.S. per-capita wages (Holecek
1995). switzerland provides a good example of high wages in tourism,
because it depends on tourism more than any developed country yet has
one of the world's higheat per-capita incomes.

TRAVEL AND TOURLSK KEY TO INTEENATIONAL COMPETITIVENESS

The United States is a wajor player. in the international travel and
tourism industry. "There is probably no country in the world that has a
greater comparative advantage in. tourism than the United Statesg® (Uu.s.
Travel and Tourism Administration 1993). In fact, travel and tourism is
one of a handful of developed-world industries that the United States
dominates. The United States receives more than 45% of the developed
world's travel-and-tourism revenues and 60t of its profits (Wall Street
Journal 1594), International- tourism is the world's largest export
earnex, with foreign® currency receipts from international tourism
outstripping exports of petroleum products, motor vehicles,
telecommunications equipment, textiles, or any other product or sgervice
(World Tourism Organization 2001). Travel and tourigm contributed 16.5%
of U.S. exports worth $196.2 billion in 2001 {(World Travel and Tourism
Council 2001b). This ies larger than the combined export wvalue of U.S.
agricultural commodities, aircraft, computers, and telecommunications
equipment (U.S. Department of Commerce 2001) . This spending by foreign
touriste saupports about 2.7 million American jobse or as many jobs as
are in the U.S. computer industry (Bureau of Labor Statistics 2001).
The United States runs massive annual trade deficits of hundreds of
billions of dollars, but travel and tourism is one of the few bright
spots with a trade surplus in 1999 of §13:9  billion (International
Trade Administration and Bureau of Econowmic Analysis 2000). <This
surplus is greater than the $13.8 billion U.S. trade surplus for
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agricultural exports (u.S. Department of Commerce 2000). Americans take
pride in U.s. high-technology industries, but the United States ran a
trade deficit in high-technology goods of $34.6 billion in 2000 (U.S.
Department of Commerce 2001). Foreign tourism produces anmal tax
revenues of about $7.5 billion (U.S. .Travel and Tourism Administration
1995). The majority of these tax revenues (about 53% or $4 billien) go
to the Federal Government. Local governments that provide gost tourist-
support Iinfrastructure receive only 14.3 percent of the tax revenue
from foreign tourists (U.S. Travel and Tourism Administration 1994).
The greatest tax revenues from foreign tourists are collected in
Florida, with annual revenues of $1.43 billion. The Federal Government
receives about $754 million of these revenues with local governments

receiving only $98 wmillion (U.S. Travel and Tourism Administration
1594).

BEACHES KEY TO U.S. TRAVEL AND TOURISM

Beaches are the key element of U.S. travel and tourism, because they
are the leading tourist destination (USA Today 1993, Carlson Wagonlit
Travel Agent Poll 1998, Washingtonpost.com Poll 2001, Chivas Poll
2001) . Seventy-five percent of summer travelers plan to visit beaches
(Morgan 2000). Coastal states recéive about 85% of tourist-related
revenues in the United States largely because beaches are tremendously
popular (World Almanac 2001). Although there are many interior
attractions from Yellowstone to the Grand Canyon and from Las Vegas to
Branson, Missouri, the popularity of beaches dominates tourigm. For
example, a single beach location,  ‘Miami Beach, reported more tourist
vieits {21 million} than were made to any National Park Service
property (the Blue Ridge Parkwdy with 19 million visitors was the
National Park Service property with the wost visitors) (Hiegel 1992,
National Park Service 2001). Miami Beach has almost twice -as many
tourist wisits as the combined number of tourist visits to Yellowstone
(3.4 wmillion), the Grand Canyon (4.5 miliion), and Yosemite (3.4
million) (National Park Service 2001). California beaches alone have
more tourist, visits (567 wmillion) than combined tourist vigits {286
million) to all 346 National Park Service properties (including
national seashores and monuments scuch as the Lincoln .Memorial .and
Washington Monument) and visits (106 wmillion} to all Bureau of Land
Management properties that cover 287 million acres, about one~eighth of
the land of the United States {King 1999; National Park Service 2001;
Bureau of Land Management -2001). It i estimated that each year
approximately 180 willion Americans wake 2 billion wvisite to ocean,
gulf, and inland beaches (Clean Beaches Council 2001}. This is almost
twice as many visits as the combined 1.16 billion visite made to
properties of the National Park Service (286 million), Bureau of Land
Management (106 million), and all state parks and recreation areas (767
wmillion) {(National Association of State Park Directors 2000) . Moreover,
many of these visits to state parks and recreation areas were visits to
beaches. State beaches in California, for example, occupy only 2.7% of
California state park holdings, but account for 72% of wvisits (King
19%89). Beaches make a large contribution to America‘s economy. The
U.S. Travel and Tourism Administration estimated that in 1952 beaches
contributed about $170 billion annually to the econony (U.S5. Travel angd
Tourism Administration 1993). King (1999) shows that California beach
tourism makes a total direct and indirect contribution of $73 billion
to the national economy, more than five times the $14.2 billion
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contribution of the National Park Service system (International
Ecotourism Society 2001). Similarly, beach tourism in Florida makes a
$33.7 billion contribution to the national economy (Tait 2001).
Multiplying the ratio of visitors to national beaches (2 billion) and
visitors to California beaches (567 million) by the contribution of
California beach visitors to the national economy ($73 billion) yields
an estimate that in 1999 U.S. beaches contributed approximately $257
billion to the national econ - As was noted to be the case for
foreign tourists, most taxes paid by beach tourists also flow Primarily
to the Federal Government. For example, a study of tourism at
Huntington Beach, California, showed that the Federal Government ig the
main beneficiary of beach tourism, with tourism at _Huntington Beach
generating $135 wmillion in Federal revenues, $25 million in state saleg

tax revenues, and $4.8 million in local revenue sales. tax and- parking
fees (King 1999). AN o

ECONOMIC RETURN OF EEACH NOURISHMENT

Beach erosion ig the number one concern that Americans who vigit
beaches have about beaches (Hall ang Staimer 1995). With 33,000
kilometers of eroding shoreline and 4,300 kilometers o
eroding shoreline, beach erosion is a sgericus threat to
beach tourism and, therefore, a threat to the national econouy (U.S.
Army Corps of Engineers 1994). Restoring beaches through beach
nourishment can greatly increame their attractiveness to. tourists. For
example, in 1989, 74% of those polled in New Jersey said the New Jersey
shore was *going downhill.* By 1998, only 27% thought the New Jersey
shore was in decline. with 86% saying that the shore wag one of New
Jersey‘s best features (Zukin 1998). The difference between 1989 and
1958 was construction of the beach nourishment project from Sandy Hook
to Barnegat Inlet, NJ, which is the largest beach nourishment Pproject
{(in terms of volume) in the world (U.S. Army Corps of Engineers 2001}).
Houston (1996) cites beach nourishment at Miami Beach as a good example
of the economic benefitg of beach restoration. Miami Beach had
virtually no beach by the mid-1970's. as a result, facilities were run
down; and Miami Beach was not the place to visit. Beach nourishment in
the late 1970'g rejuvenated Miami Beach and opened ite beaches to .the
public. Beach attendance, based on lifequard counts and aerial gurveys,
increased from 8§ miilion in 1578 to 21 million in 1983 (Wiegel 19932).
The number of foreign tourists visiting Miami increased from 2.3 to 5.6
million from 1980 to 2000 (Lang 2001). Four million overnight visitors
Stay in Miami Beach annually, and 7 of the 10 million tourists visiting
Miami visit its South Beach. Thedae visitors spend $4.4 billion annually

in Miami Beach including expenditures of $2.4 billion by foreign
tourists (City of Miami Beach 2001). <The annual Ffor

eign revenue from
touristes at Miami Beach of $2.4 billion is about 50 times the $52-

million cost of the Miami Beach bheac ~nourishment . project that hasg
lasted over 20 Years (Houston 1996). The capitalized annual cost of the
project over itg current 20-year 1life is about $2.5 million. Stronge
(2000) reports that half of Florida tourists are beach tourists.
Assuming half of the foreign tourists at Miami Beach are beach
tourists, foreign beach Courigts spend $1.2 billion annually at Miami
Beach. Using the capitalizeqd annual cost of ‘the Miami Beach project of
$2.5 million, thig means that for every ¢£1- that has been invested
annually to nourish the beaches at Miami Beach, Miami Beach hag
received almoat $500 annually in foreign exchange. Thig figure compareg




with a return of less than $0.50 in agricultural-trade surplus (S13.8
billion in 2000) for each $1 of crop subsidy ($32.2 billion in U.s.
producer support in 2000) (Bureau of Labor Statistics 2001, Alcorn
2001}. It is an extreme example, but if the Miami Beach experience of
receiving $500 from foreign beach tourists for every 51 invested in
beach renourishment were successfully repeated in a national beach
restoration program, an investment of 1% of the annual U.S. crop
subsidy would wipe out the average annual U.S. trade deficit of the
past decade (U.s. Department of Commerce 2001). It is ingtructive to
compare the Federal investment in beach infrastructure {beach
nourishment) versus Federal tax revenues from tourists. From 1950-1993,

of $34 million (1993 dollars} annually on beach nourishment {U.s.
Corps of Engineersg 1994). The Federal investment has increased since
the mid-1990's and ig approximately $100 million a year .(Marlowe 1999),
‘Travel and tourism produces §223.9 billion in tax revenues and 53% or
about $119 billion of these tax revenues go to the Federal Government
(World Travel and Tourism Council 200lc, U.S. Travel and Tourism
Administration 1994). Assuming from the Florida . experience, half of
these tourists are beach tourists (Stronge 2000), beach tourists
produce Federal taxes of about $6¢ billion a year. This number is
consistent with annual Federal taxes of $14 billion from Californis
beach touristsg (King 1999) and about one quarter of national beach
visits ococurring in California. Federal taxes of 4 billion come
annually f£rom foreign tourists with about §2 billion from foreign beach
touriste (U.S. Travel and Tourism Administration 1994). Therefore, for
every dollar in annual Federal expenditures for beach nourishment, the
Federal Government ig receiving tax revenues of approximately $600 from
beach tourists including $20 from foreign beach tourists. Miami Beach
is an example of the return on investment of beach nourishment. With s
$2.5 million annual capitalized cost of the Miami Beach nourishment
Project and annual Federal tax revenues just from foreign tourists at
Miami Beach of over $130 willion (U.S. <Travel and Tourism
Administration 1994) ¢« the Federal Government is receiving over 50 times
as much tax revenue from foreign-tourist spending at Miami Beach than
it spends on beach nourishment at Miami Beach. It receives about seven
times as much tax revenue annually from foreign-tourist spending at
Miami Beach than it spends to restore all Florida beaches and more tax
revenue annually than it spends to restore al} of the Nation's beaches.
Similarly, cCalifornia received Jjust about $2 million annually in
Federal beach nourishment funds from 1995 to 1999 (King 1999), and the
Federal Government receives -£14 billion in tax revenues annually £from
California beach tourists. Thig ylelds ‘the Federal Govérnment receiving
7,000 times as much in tax revenues from California beach tourists as
it spends on beach nourishment in California.' Houston (1996) noted that
the Federal Government ig receiving a huge rTeturn on its beach-
nourishment investment Just from foreign-tourist taxes and not
including taxes from domestic touristas nor reduction of stomm damage
and resulting emergency-relief spending.

HORLDWIDE COMPETITION FACING THE U.8.

Houston (1996) noted that travel and tourism's importance to world
economies, employment, and international competitiveness has not been
lost on America's ‘economic competitors. Germany and Japan have outspent
the United States in infrastructure investment for decades, including




spending freely to maintain their beaches as infrastructure
investments. For example, Germany hag spent about $3.3 billion over 49
years on shore protection {Kelletat 1992). This amount ig about five
times the corresponding u.s. exXpenditures over the .8ame period ang

of the U.S. coast. Japan's budget for shore
has topped s1.5 billion in g2 single year (Marine Facilities

Engineers 1994). Spain with its extensive beaches i
for tourists. It conducted a S-year program to

'Y Transportes 1993). Of course, tourism is the
industry in Spain. Even go, Spain's tourist reve

nues are only about 7%
those of the United Stateg (World Almanac 2001) .

U.S. BEGINNING TO LOSE LEAD

Houston (1996) noted that abundant natural attractions, including the
world's most extensive beaches, make the United States attractive +to
tourists. However, there ig a
consumers ample choices and produces stiff worldwide competition for
touriste. If Florida beaches become run down, German touristg can
choose Spanish beaches. If Hawaiian beachee decline, Japanese tourisgtg
can choose Australia‘s Gold Coast. This worldwide competition ig well
recognized outside the United States. For example, Houston (1996) notegd
that in the mid-1990's the United States spent only $16.3 willion in
advertising to its international tourist markets, and this was compared
to sSpain's $170 million in advertiging (Hashington Pposgt 1995). The. -
United States ranked 318t in tourism advertisement behind countries
such ag Malaysia and Tunieia (Brooks 1985}, Ireland spent 180 times
more per capita on tourism advertigement than the United States
(National Oceanic and Atwmospheric Administration 1998) . However, even
this minimal w.s. spending of $16.3 mwilli
international tourist warkets was eliminated when Congress abolighed
the U.S. Travel and Tourism Administration in 1896. “The United States
is (the) only country in the developed world without a government--
funded National Tourism Office and {it) bodes badly for the country's
future tourism growth" (National Oceanic and Atmospheric Adminigtration
1998). The United States currently has no nationally-funded tourism
advertising whereasg countries such ag Australiz, Canada, France,
Greece, Singapore, and Spain each spend about $100 million on
international marketing .{Brooks- 1995, Hotel-online 1998, Balzer 19s98}.
&s world tourism grew dramatically in the 1990's, the number of foreign
tourists visiting the United States actually declinegd slightly from
1892 to 1999. Although foreign tourist numbers declined, spending by
foreign tourists in the United States increased 70% from 1890 to 1997.
However, this trend aleo has stalled, with spending by foreign tourists
in the United States declining from 1997 to 1999 (Cable News Network
{CNN} 2000). The United states has " slipped behind -France and Spain as
the leading tourigt destination, and the U.S. ghare of the

international tourism market hag declined in, the 1990¢g. The trade
surplus that the United

almost in half from $26.3 billion in 1996 to $13.9 billi




(International Trade Administration and Bureau of Economic Analysis
2000) . Moreover, with no action by the United states, the downward
trend in the U.S. ghare of the world market will continue. The World
Travel and Tourism Council (2001d) estimates that the United States
will rank a disappointing 122nd in the world in international tourism
growth from 2001 to 2011 and lag the growth in countries such as
Burkina Faso, Mauritius, Mali, Laos, Botewana, and Poland (countriesg
that are hardly known as tourist destinations) . C

CONCLUSTON

Travel and tourism is America's leading industry, employer, and earner
of foreign exchange; and bedches are the leading factor in travel ang
tourism. Few in America realize that beaches are a key driver of
America's economy and its competition in a world economy. Parhaps
Americans do not appreciate the importance of tourism to the national
economy because 98% of the 1.4-million touriem-related businesses in
the United States are classified as small businesses, and this makes
the industry  extremely fragmented . (U.S. Travel and Tourism
Administration 1995). Lacking national advertising from either thig
fragmented industry or a national travel office, the importance of
travel and tourism to the national economy has not been communicated to
the American people. The conclusion one draws today is the same as that
noted by Houston (1995b), "Without a paradigm shift in attitudes toward
the economic significance of travel and tourism and necessary
infrastructure investment to maintain and- restore beaches, the U.S.

will relinguish a dominant worldwide lead in its most important
industry.«
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